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Bef ore MURPHY and MAG LL, G rcuit Judges, and REASONER,! District
Judge.

REASONER, District Judge.

Cl ai mant appeals from the district court’s? order affirmng
t he deci si on of the Conm ssioner of Social Security Adm nistration
(“Comm ssioner”) denying disability insurance benefits and
suppl enental security incone ("SSI”). W affirm

The Honorabl e Stephen M Reasoner, United States District
Judge for the Eastern District of Arkansas, sitting by
desi gnat i on.

’The Honorable Richard H Battey, United States District
Judge for the District of South Dakot a.



Backgr ound

Erroll R Gay (“Gay”) was 49 years old on the all eged onset
date of his disability, March 28, 1995. He had past rel evant
work as a furniture delivery driver and netal finisher. I n
February, 1995, Gray suffered a back injury at work and stopped
working on March 28, 1995. Gray underwent back surgery -
m crodi skectony - perfornmed by Dr. Larry Teuber in April, 1995.3
He has not worked since that tinme and all eges he still suffers from
constant |ower back pain and is limted in activity due to his
injury. On Decenber 18, 1995, Gay filed an application for
disability insurance benefits and for suppl enental security incone
pursuant to 42 U.S.C. 8§ 423 and 8§ 1381a (1994) respectively. H's
application was denied through the reconsideration stage and he
requested a hearing before an Adm nistrative Law Judge (“ALJ”). A
hearing was held on March 6, 1997. The ALJ issued a decision on
May 21, 1997, that Gray was not disabl ed.

In assessing the sequential evaluation process, the ALJ
noted initially that Gray had not performed any substantial gainful
activity since the alleged onset date. Secondly, the ALJ found
fromthe nedical evidence that Gray had degenerative di sk di sease
of the lunbosacral spine. He concluded Gay’'s nedical condition
constituted a severe inpairnent but that Gay did not have an
i npai rment or a conbination of inpairments listed in or nedically
equal to the listed inpairnents in Appendix 1 to Subpart P. to
Social Security Regulation No. 4. The ALJ further found that
al t hough claimant could not perform his past relevant work, in
light of the evidence of record, he still retained the residual

*The cl ai mant underwent a left L3 - L4 m crodiskectony for
i ntervertebrae di sk displacenent and L4 radi cul opat hy.
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functional capacity to performthe full range of light work.* 1In
reaching this conclusion, the ALJ found that claimant’s subjective
conplaints and imtations were not fully credible. I n assessi ng
credibility, the ALJ consi dered t he nedi cal evidence in the record,
Gray’s own testinony concerning the degree and duration of the
pain, Gay’'s daily activities, his lack of prescription nedication
or even over-the-counter pain relievers for the alleged pain, and
his failure to follow through with rehabilitation. The ALJ
di scounted the testinony of Gay s vocational expert as not
supported by the evidence and potentially biased.?® For simlar
reasons, the ALJ gave little weight to the testinony of Betty
Bl ard, who had resided with claimant for a nunber of years.

* Light work involves lifting no nore than 20 pounds at a
time with frequent lifting or carrying of objects weighing up to
10 pounds. Even though the weight lifted may be very little, a
job is in this category when it requires a good deal of walking
or standing, or when it involves sitting nost of the time with
sonme pushing and pulling of armor leg controls. To be
consi dered capable of performng a full or wi de range of |ight
wor k, you must have the ability to do substantially all of these
activities. |f sonmeone can do light work, we determ ne that he
or she can al so do sedentary work, unless there are additional
limting factors such as loss of fine dexterity or inability to
sit for long periods of tine.

20 C.F.R §404.1567(b).

*Gay was eval uated and given the General Aptitude Test
Battery (“GATB") test by Margot Burton, a rehabilitation
consul tant and placenment specialist in Cctober, 1995. Lynn
Mei ners, Ph.D., perforned a vocational assessnent at the request
of Gray’s attorney and in connection with Gay's disability
claim in April, 1996, relying on Margot Burton’s GATB test
results.



In the final step of his analysis, the ALJ concluded that
given Gray’s age, education, and past work experience, there were
significant work opportunities for him The ALJ further found that
Gray namintained the residual functional capacity for a full range
of light work. The ALJ noted that the Medical-Vocational
Guidelines (“Gids”) revealed that there are “approximately 1600
separate sedentary and |ight jobs existing” in the national econony
which Gray could perform T. 17. In conclusion, the ALJ
determ ned that Gray was not disabled and denied his claim The
Appeal s Council declined review and Gay filed a conplaint in
district court on January 23, 1998.

1. Di scussi on

This Court’s role on review is to determ ne “whether the
Commi ssioner’s findings are supported by substantial evidence in
the record as a whole.” Clark v. Apfel, 141 F.3d 1253, 1255 (8"
Cr. 1998).

Substantial evidence is relevant evidence which a
reasonabl e m nd woul d accept as adequate to support the
Comm ssi oner’ s concl usi on. In determ ni ng whether the
existing evidence is substantial, ‘we nust consider
evi dence that detracts fromthe [ Comm ssi oner’ s] deci sion
as well as evidence that supports it.’ W may not
reverse the Conmm ssioner’s decision nerely because
substantial evidence exists in the record that woul d have
supported a contrary outcorne.

Pierce v. Apfel, 173 F.3d 704, 706 (8" Cr. 1999) (citations
omtted).

After the claimant has established that he is wunable to
perform his past relevant work, the burden shifts to the
Comm ssioner to show that the claimant has the physical residua
capacity to perform a significant nunber of other jobs in the
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national econony that are consistent with his inpairnments and
vocational factors such as age, education, and work experience.
See Beckley v. Apfel, 152 F.3d 1056, 1059 (8" Cir. 1998). “If an
applicant’s inpairnments are exertional, (affecting the ability to
per f orm physi cal | abor), the Conm ssioner may carry this burden by
referring to the nedical -vocational guidelines or ‘Gids,” which
are fact-based generalizations about the availability of jobs for
peopl e of varyi ng ages, educational backgrounds, and previ ous work
experience, with differing degrees of exertional inpairnment.” 1d.
However, when a claimant is |imted by a non-exertional inpairnent,
such as pain or nental incapacity, the Conm ssioner may not rely on
the Gids and nust instead present testinony from a vocationa
expert to support a determnation of no disability. See Id.;
O Leary v. Schweiker, 710 F.2d 1334, 1338-39 (8'" Cir. 1983).

Gray contends that the ALJ erred in relying on the Gids to
concl ude that he was not di sabl ed because the ALJ ignored evidence
of non-exertional inpairnents, including hislimted nental ability
and subj ective conplaints of pain. Gay further contends the ALJ’ s
adverse credibility determ nations, discounting the testinony of
the vocational expert and other w tnesses, are not supported by
substanti al evidence.

Wth respect to the evidence of Gray’'s nental capacity, G ay
relies on this Court’s decision in Sinons v. Sullivan, 915 F.2d
1223 (8" Gir. 1990) for reversal. |In Sinons, this court reversed
the denial of disability benefits because the ALJ ignored
undi sput ed vocational expert testinony® that the plaintiff was not
presently qualified intellectually for “light work”, although he

®The Eighth Circuit noted that the ALJ did not even address
t he vocational expert’s testinony. Sinons at 1224.
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was physically qualified to performthe work. The Court concl uded:

The vocational expert’s undisputed testinony is that
Sinmons currently does not have the nental ability and
training to perform light and sedentary work. Thi s
opi nion is neither supported nor contradicted by the fact
that Sinons has a ninth grade education. W are in no
position to gauge the educational requirenments of |ight
work as defined in the Cuidelines, but we acknow edge
that Sinons’ education is mninmal. G ven the
uncontradi cted testinony of a vocational expert who has
first hand know edge of the clai mant, we nust reverse the
ALJ and direct the Secretary to grant Sinons an award of
benefits.

Si nons at 1225.

The facts in Sinons are di stingui shable fromthe facts inthis
case. In Sinons, the vocational counselor gave uncontroverted
testinmony that Sinons was not intellectually qualified to perform
Iight work, although he was physically able to do so. I n ot her
words, Sinons nental limtations alone were sufficient to prevent
him from performng |ight work. On the other hand, claimant’s
rehabilitation consultant and vocational expert in this case
concluded that Gray could not work because of the conbination of

his nmental (general learning ability) and physical limtations
(litmted finger and manual dexterity). As noted by the ALJ,
there is no nedical evidence that either one of these limtations
restrict Gay's ability to work. The only objective evidence
supporting the experts’ assessnent of Gray' s nental and physi cal
limtations canme from GATB testing done by Margot Burton, the
rehabilitation consultant. This testing, perforned by a non-
medi cal expert, is not conpetent nedical evidence of a nental or
physical inpairment. See 20 C.F.R 8416.913 (listing sources of
medi cal evidence); Jones v. Callahan, 122 F.3d 1148, 1153 n. 5 (8!
Gr. 1997). O her than the aptitude testing obtained during
litigation, there is no nedical evidence regarding claimant’s vague
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allegation of limted nmental ability.

On the other hand, a review of the record reveal s substanti al
evi dence to support the conclusion of the ALJ that Gay is nentally
capabl e of worki ng. Unl i ke Sinons who only conpleted the ninth
grade, Gray was able to conplete a high school education and
vocat i onal training wthout any apparent difficulty, and
subsequent|ly used his vocational training for four years. He
al so learned the skills necessary to work as a netal finisher and
pai nter. Gray does not allege a deterioration of his nental
abilities and did not seek significant ongoing nedical treatnent
for his allegedly disabling nental inpairnent. In light of the
conpl ete absence of nedical evidence establishing a nental
inpai rment and in view of the evidence suggesting that Gay does
have the nmental capacity to succeed in sone jobs in the nationa
econony, the ALJ did not err in rejecting the opinions of
claimant’ s vocational expert and concluding that Gay was not
di sabl ed. ’

Gray also argues that the AL)' s credibility determ nations
wth regard to his conplaints of pain are not supported by
substanti al evidence. In analyzing a claimnt’s subjective
conplaints of pain, an ALJ nust exam ne:

(1) the claimant’s daily activities; (2) the duration,
frequency and intensity of the pain; (3) dosage,
effectiveness, and side effects of nedication; (4)
preci pitating and aggravating factors; and (5) functional
restrictions. O her relevant factors include the
claimant’s relevant work history and the absence of
obj ective nedical evidence to support the conplaints.
The ALJ may discount subjective conplaints of pain if

‘As previously noted, the ALJ in Sinons ignored the
claimant’ s vocational expert’s undisputed testinony. Here the
ALJ specifically addressed the testinony of Gray’'s vocati onal
expert along with the other evidence of record.
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i nconsi stenci es are apparent in the evidence as a whol e.

Spradling v. Chater, 126 F.3d 1072, 1074-75 (8™ Cir. 1997) (citing
Pol aski v. Heckler, 739 F.2d 1320, 1322 (8'" Cir. 1984)).

At the hearing, Gay testified he is unable to wal k because of
constant pain radiating from his waist to his shoulders,
acconpani ed by nunbness, tingling, and partial paralysis in his
| oner extremties. He stated that the April, 1995 surgery only
hel ped decrease sonme of the pain in his left |lower extremty and
that his pain was so severe that it required himto |lie down
approxi mately one and one half hours, at |east once per day. G ay
estimated that he could |ift and carry a maxi numof 30 pounds, wal k
no farther than one half bl ock, and performno repetitive bending,
squatting, or clinbing and that he nust change positions,
alternating standing and sitting, to decrease the |evel of pain.
Gray argues that the ALJ may only di scount subjective conpl ai nts of
pain if there are inconsistencies in the evidence as a whol e, see
Pol aski v. Heckler, 739 F.2d 1320, 1322 (8™ GCir. 1984) and that the
ALJ’ s deci sion does not identify any “inconsi stencies” which woul d
| ead one to reject Gray’ s pain conplaints.

In fact, the ALJ did nake a finding that the severity and
duration of Gay's alleged pain was disproportionate to the
i npai rment established in the nedical records. Additionally, the
ALJ found that Gray’ s inconsistent statenments regarding his pain
cast doubt upon his credibility. For exanple, the ALJ noted that
Gray stated in an Cctober, 1995 exam nation with Dr. Teuber that he
had never had any inprovenent in his pain. However, Dr. Teuber’s
records reveal ed that Gray had previously made two cl ear statenents
t hat he had conpl ete resolution of his pain after the operation and
that he had significant inprovenent in his weakness.
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The ALJ also noted that Gray did not take prescription or
over-the-counter nedications for his alleged disabling pain® and
failed to follow through with suggested rehabilitation treatnent.
“The ALJ may properly consider both the claimant’s willingness to
submt to treatnent and the type of nedication prescribed in order
to determne the sincerity of the clainmant’s all egations of pain.”
Thomas v. Sullivan, 928 F.2d 255, 259 (8" Cir. 1991) (citations
omtted). Dr. Teuber also noted Gray’'s lack of interest in doing
any sort of activity, and that Gray had just been sitting at hone
and drinking beer to relax. See T. at 134. Dr. Teuber also
expressed concern about Gray’s lack of interest in returning to
wor k. See id.

Finally, the ALJ observed that Gray engaged i n extensive daily
activities, which is inconsistent wwth the | evel of pain alleged.
See Lawrence v. Chater, 107 F.3d 674, 676 (8" Gir. 1997) (plaintiff
dressed and bathed herself, did some housework, cooking and
shoppi ng); Pena v. Chater, 76 F.3d 906, 908 (8" Cir. 1995) (daily
caring for one child, driving when unable to find a ride and
soneti nes going to grocery); Nguyen v. Chater, 75 F.3d 429 (8" G r
1995) (visiting neighbors, cooki ng own neals, doi ng own | aundry and
attendi ng church); Novotny v. Chater, 72 F.3d 669, 671 (8" Cr.
1995) (carrying in grocery bags, carrying out garbage, driving wife
to and from work inconsistent with extrene, disabling pain);
Shannon v. Chater, 54 F.3d 484, 487 (8" Cir. 1995) (plaintiff
cooked breakfast, “sonetines” needed help w th househol d cl eani ng
and ot her chores, visited friends and rel atives and attended church
twice a nonth); Wolf v. Shalala, 3 F.3d 1210, 1213 (8'" Cr. 1993)

8The evi dence reveals that Gray took Tylenol 11l for a short
time, but discontinued its use because it had little effect.
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(plaintiff lived alone, drove, shopped for groceries and did
housework with sone help from nei ghbor). The evi dence suggests
that Gay was able to care for hinself, do household chores, drive
a car for short distances, and perform other m scellaneous
activities. The ALJ concluded that Gray’s unenpl oynent was due to
his own choice rather than the result of disabling inpairnents.
Wile Gay testified that he could only perform these daily
activities with significant pain and breaks, the ALJ discredited
Gay’'s limtations as not supported by the record as a whole.?®

[11. Conclusion

In light of the medical and other evidence of record, the
AL)'s credibility determ nations are supported by substantial
evi dence and the ALJ properly concluded that G ay does not suffer
from a non-exertional limtation that precludes reliance on the
grids to determine Gay' s capacity to work. The judgnent is,
t herefore, affirned.

G ay reported dramatic inprovenent in |left |eg weakness and
back pain follow ng back surgery in April, 1995. Drs. Teuber and
Caughfield noted that claimant denonstrated normal to only
m nimal |y abnormal deficits on physical exam nation. Furthernore,
a lunbar MRl reveal ed no evidence of recurrent or residual disc-
herniation, and only very mld central disc protrusion w thout
nerve root inpingenent Dr. Caughfield also noted that claimant
had only a ten percent inpairnent to the body as a whol e.

Claimant reported in Decenber, 1995 that he could Iift 20 pounds
and testified at his hearing in March, 1997 that he could lift up
to 30 pounds. This evidence along with Dr. Caughfield s nedi cal
opi nion arguably provi des substantial support for the ALJ s
determ nation that clainmnt could performlight work.
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A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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