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Before BEAM and LOKEN, Circuit Judges, and BOGUE,* District Judge.

BEAM, Circuit Judge.

Tenet Healthcare and Poplar Bluff Physicians Group, Inc., doing business as
Doctors Regional Medical Center (collectively, Tenet) appeal thedistrict court'sorder
enjoining the merger of two hospitals in Poplar Bluff, Missouri. After a five-day
hearing, the district court granted a motion for a preliminary injunction filed by the
Federal Trade Commission (FTC) and the State of Missouri. The district court found
asubstantial likelihood that the merger would substantially essen competition between
acute care hospitalsin Poplar Bluff, Missouri, in violation of section 7 of the Clayton
Act, 15U.S.C. §18. Wereverse.

l. BACKGROUND

Poplar Bluff isacity of 17,000 people in southeastern Missouri. Itislocatedin
Butler County, which has a population of 40,000. It is the largest city in several
counties and has numerous major employers and manufacturing operations. Sikeston,
Missouri, and Cape Girardeau, Missouri, both towns with populations of over 40,000
are forty and sixty miles away from Poplar Bluff. The population in the area
surrounding Poplar Bluff is concentrated in Scott and Stoddard Counties, which lie
between Poplar Bluff and Cape Girardeau. Poplar Bluff iswithin afew hours drive of
severa large metropolitan centersincluding St. Louis, Missouri, Memphis, Tennessee,
and Jonesboro, Arkansas.

The Honorable Andrew W. Bogue, United States District Judge for the District
of South Dakota, sitting by designation.
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Tenet Healthcare Corporation presently ownsL ucy LeeHospital in Poplar Bluff.
Lucy Leeis ageneral acute care hospital that provides primary and secondary care
services.? Lucy Lee has 201 licensed beds, 185 of which are staffed. It operates ten
outpatient clinicsin the surrounding counties. Itsaveragedaily censuswas 75in 1994,
76 in 1995 and 104 in 1996. Doctors Regional Medical Center in Poplar Bluff is
presently owned by a group of physicians. It is aso a general acute care hospital
providing primary and secondary care services. It has 230 licensed beds, of which 187
are staffed. Itsaverage censusin 1994 was 106, in 1995 was 99, in 1996 was 95 and
in 1997 was 77. It adso operates severa rural health clinics in the area. Though
profitable, both hospital sare underutilized and have had problemsaattracting specialists
to the area

Tenet recently entered into an agreement to purchase Doctors Regional for over
forty million dollars. Tenet plans to operate Doctors Regiona as a long-term care
facility and to consolidate inpatient services at Lucy Lee. It plans to employ more
specialists at the merged facility and to offer higher quality care in a comprehensive,
integrated delivery system that would include sometertiary care.® Pursuant to the Hart-
Scott-Rodino Act, 15 U.S.C. § 18a, the hospitals filed a premerger certification with
the FTC. Shortly thereafter, the FTC filed a complaint alleging that the hospitals
merger would lessen competition for primary and secondary inpatient hospitalization

“Primary care involves relatively simple medical or surgical procedures.
Secondary careissomewhat more complex, including procedures such asherniarepair
or patient services related to a heart attack.

3A comprehensive, integrated healthcare delivery system is one that provides
servicealong the spectrum of heathcare: inpatient clinics, home health, hospitalization,
I npatient and outpatient surgery, and short- and long-term conval escent or rehabilitation
care. Tertiary care is sophisticated, complex, or high-tech care that includes, for
example, open heart surgery, oncology surgery, neurosurgery, high-risk obstetrics,
neonatal intensive care and trauma services. Quaternary care is even more
sophisticated and includes organ transplants.
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servicesin the area. The FTC sought to enjoin the merger. The district court held a
five-day hearing on the motion for preliminary injunction. Both parties presented
testimony by market participants and experts.

Theevidence adduced at the hearing showsthat L ucy Leeand Doctors Regional
are the only two hospitals in Poplar Bluff, other than a Veteran's Hospital. The
combined service area of these hospitals covers eight counties and an approximate
fifty-mile radius from Poplar Bluff.* There are also several other hospitals in the
surrounding area. Regional hospitals which offer the same or a greater range of
services as provided by Lucy Lee and Doctors Regional are located in Sikeston
(Missouri DeltaMedical Center), Cape Girardeau (Southeast Missouri Medical Center
and St. FrancisHospital), St. Louis (Barnes Jewish Hospital) and Jonesboro, Arkansas
(St. Bernard's Hospital). There is also another Tenet-owned facility in Jonesboro
(Methodist Hospital) and a Tenet-owned regional hospital in Kennett, Missouri (Twin
Rivers Medical Center). In addition, there are smaller rural hospitals located in the
nearby towns of Dexter (Dexter Memorial Hospital), Ellington (Reynolds County
Memorial Hospital), Doniphan (Ripley County Memorial Hospital) and Clay County,
Arkansas (Piggott Community Hospital). Each of the smaller hospitalshavefewer than
fifty beds and provide only primary care.

Lucy Lee's and Doctors Regional's patient bases are composed primarily of
patientswho are covered by Medicareand Medicaid and thusremainlargely insensitive
to price differentials. Most of the remaining patient admissions at Lucy Lee and
Doctors Regiona are covered by health insurance, under a plan administered by a
managed care organization.° These organizations include health maintenence

“A "service area" is generaly defined as the area from which a hospital derives
ninety percent of itsinpatients.

>Another form of healthcare coverage is traditional indemnity insurance,
Traditional indemnity insurerscover apercentage of aninsured's healthcare costs, with
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organizations (HMOs)® and preferred provider organizations (PPOs).” Hospitals are
willing to discount their stated rates to managed care payers in order to entice the
managed care entity to send its enrolleesto that hospital. Managed care organizations
have had a presence in Poplar Bluff for approximately fifteen years. Most employers
in the Poplar Bluff area either subscribe to or administer a PPO. Both Lucy Lee and
Doctors Regional have entered into discount agreementswith numerous managed care
entities and employers.

The hospitals in Cape Girardeau, on the other hand, refused to negotiate with
managed care plansuntil recently, when, at theinsistence of areaemployers, Southeast
Missouri Hospital entered into a discount arrangement with HealthLink, a managed
care organization. Headlthcare prices in Cape Girardeau have historically been
significantly higher than pricesin Poplar Bluff. However, thereisalso a perception of
higher quality service at Cape Girardeau hospitals. Since the entry of managed care
into the Cape Girardeau market, there has been some reduction in prices. In fact, the
HealthLink managed care contract per diem rate in Cape Girardeau is close to that
offered by Poplar Bluff hospitals. Cape Girardeau hospitalsnow have outreach efforts,
including advertising, in Poplar Bluff.

the remainder covered by the insured. Indemnity insurance is not implicated in this
case, becauseit hasbecome virtually nonexistant in the Poplar Bluff area. Historically,
indemnity insurers have not attempted to gain discounts from providers.

®AnHMO generally chargesaset feewhich coversall of an enrolleg'shealthcare
needs, including hospitalizations. HMO enrolleesarerequired to obtain careonly from
those physicians and hospitals who provide a discounted rate to the HMO. HMOs
often have their own clinics and enrollees are obligated to go to those clinics for care.
In addition, HM Os often consult with hospitals to insure that costs of hospitalization
remain as low as possible.

In a PPO, the PPO negotiates discounted rates with certain physicians or
hospitals and then provides financial incentives, such as low deductibles or low co-
payments, to its enrollees to use those providers.
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Market participants, specifically, employers, heathplansand network providers
testified that they had negotiated substantial discounts and favorable per diem rates
with either or both Lucy Lee and Doctors Regional as aresult of "playing the two
hosptials off each other.” These managed care organizations and employers testified
that if the merged entity wereto raise its prices by ten percent, the health plans would
have no choice but to ssmply pay the increased price. They testifed that they perceive
it isesssentia for the plansto include a Poplar Bluff hospital in their benefit packages
because their enrollees would not travel to other towns for primary and secondary
inpatient treatment. They stated that their employeesand subscribersfind it convenient
to use a Poplar Bluff hospital; are loyal to their physicians in Poplar Bluff and would
not be amenable to a health benefit plan that did not include a Poplar Bluff hospital.

The evidence shows that patient choice of hospitals is determined by many
variables, including patient/physician loyalty, perceptions of quality, geographic
proximity and, most importantly or determinatively, access to hospitals through an
insurance plan. Managed care organizations have been able to influence or change
patient behavior with financial incentivesin other healthcare markets. Thispracticeis
known as "steering." Representatives of Poplar Bluff managed care entities testified,
however, that they did not believe such efforts would be successful in the Poplar Bluff
market. They testified it would be unlikely that they could steer their subscribers to
another hospital, or could exclude the merged Poplar Bluff entity inthe event of aprice
increase, in spite of the fact that such tactics had been successful in other markets.
They did not regard the Cape Girardeau hospitals as an aternative to Poplar Bluff
hospitals because the Cape Girardeau hospitals were more costly. Witnesses
conceded, however, that employees had been successfully "steered" to other area
hospitalsinthepast. Severa employerstestified that they could successfully steer their
employeesto Missouri DeltaHospital in Sikeston, Missouri. Therepresentative of one
large employer testified that the large employers could prevent price increases through
negotiation based on their market power and that the merged entity would provide
better quality healthcare.



Lucy Lee and Doctors Regional obtain ninety percent of their patientsfrom zip
codeswithin afifty-mileradius of Poplar Bluff. Ineleven of thetop twelve zip codes,
however, significant patient admissions—ranging from 22%to 70%—wereto hospitals
other than those in Poplar Bluff. Thereisno dispute that Poplar Bluff residentstravel
to St. Louis, Memphis, and Jonesboro for tertiary care. The evidence also shows,
however, that significant numbers of patientsin the Poplar Bluff service areatravel to
other townsfor primary and secondary treatment that is also available in Poplar Bluff.

The evidence shows that the hedlthcare industry is rapidly changing. The
emergence and growth of managed care—a system in which a third party monitors
healthcare resources and expenditures—has had a large impact on healthcare. This
monitoring has caused a corresponding decline in the number and length of inpatient
admissions. Many proceduresthat formerly required ahospital stay are now performed
on an outpatient basis. Another trend has been growth of outreach efforts such asrura
clinicsto extend the service area of a hospital. Patient loyalty to a certain doctor has
diminished as patients out-of-pocket expenditures have increased.

The FTC presented the expert testimony of an economist, Dr. Lawrence Wu.
He concluded that a merger between the two Poplar Bluff hospitals would be
anticompetitive. Dr. Wu testified that he had performed a statistical analysis on
hospital admissions data and had also relied on testimony of market participants such
asemployers, health plans and healthcare network providersto support hisconclusion.
Dr. Wu'sanalysiswas based on the"Elzinga-Hogarty" test, which analyzesthe number
of patients coming into and leaving a proposed market as a means of testing whether
the proposed market constitutes a geographic market for antitrust purposes.?. Dr. Wu

8Under the Elzinga-Hogarty model, Dr. Wu calculated an outflow of sixteen
percent.
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excluded certain patients from his analysis, however, including those who traveled to
St. Louisfor any reason, and those admitted to hospitals by specialists. He reasoned
that those patients most likely sought services that were not available in Poplar Bluff
and thus the loss of those patients to other hospitals could not be considered in his
anaysis.

Dr. Wu further testified that he had not performed any specific "critical loss'
anaysis, athough he conceded that such an analysis was an important element in
evaluating a proposed market. A "critical loss' analysis would identify the threshold
number of patients who, by seeking care at other hospitals, could defeat a price
increase by making it unprofitable. The purchasing behavior of these patients or
"margina consumers' would discipline or constrain any potential price increase by a
merged entity. Dr. Wu concluded that there would be no critical lossin reliance on the
statements of market participants that they would not switch hospitals in the event of
apriceincrease.

Tenet presented the testimony of another economist, Dr. Barry Harris. He
concluded that the proposed merger would not harm competition. Dr. Harris had
performed a"critical loss' analysisand had concluded that, if the merged hospital were
to raise prices, enough patients would leave the merged hospital and seek care at an
aternative hospital to render the price increase unprofitable. Dr. Harris presented
evidence, based on the hospitals financial data, that the loss of only a few
commercially insured patients to other hospitals would make a five percent price
increase unprofitable. Dr. Harris also tetified that it was likely that enough patients
would, in fact, switch to defeat such a price increase. To reach this conclusion, Dr.
Harris relied on a zip-code-by-zip-code "contestability analysis." This showed that
many commercialy insured patients already sought treatment at hospitals outside
Poplar Bluff for services that were available in Poplar Bluff hospitals. Dr. Harris
limited hisanalysisto treatment for those Diagnostic Related Groups (DRGS) that were
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availablein either of the Poplar Bluff hospitals.” Dr. Harristestified that in many of the
zip codes comprising the FTC's proposed market, more than twenty percent of patients
were using hospitalsother than Lucy Leeand Doctors Regional for servicesthey could
have obtained at the Poplar Bluff hospitals.

In rebuttal, the FTC presented the testimony of Alan Bruce Steinwald. Based
on an analysis of DRG data, he opined that patients seeking care outside Poplar Bluff
were seeking a more sophisticated level of service than that available in Poplar Bluff.
He relied on average-length-of-stay and cost-per-admission data to support this
conclusion. Significantly, Steinwald's conclusion was based on an average that could
have been skewed by a high or low number at either end. Steinwald conceded that
some patients went to other hospitals for services that were available in Poplar Bluff,
but was unable to quantify those patients.

Based on the evidence, the district court enjoined the merger. It found that the
statistical evidence presented in the case failed to establish the relevant geographic
market. Relying on anecdotal evidence, "confirmed by common sense,” the district
court concluded that the geographic market proposed by the government was
appropriate and that "[a]t some point, a hospital ceases to become a practica

°A DRG is a numerical code that serves to classify patients into one of 503
clinically cohesive groups that demonstrate similar consumption of hospital resources
and length of stay patterns. These classifications are used by the federal government
in administering Medicare and Medicaid programs and by insurers to evauate
reimbursement, utilization of resources, treatment protocols, related conditions, and
demographic distribution. Examples of DRGs would be "extracrania vascular
procedures,” "chronic obstructive pulmonary disease,” and " specific cerebral vascular
disorders.” DRGs have been recognized as an appropriate means of comparing
hospital services. See Federal Trade Comm'n v. Freeman Hosp., 69 F.3d 260, 270-71
(8th Cir. 1995).
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aternative for general acute care because of distance." The district court thus
concluded that the merger would be anticompetitive.

On appeal, Tenet arguesthat thedistrict court erred initsanalysis by improperly
shifting the burden of proof to Tenet and by failing to address the critical market
definition question—where could consumersof hospital servicespracticably turninthe
event of a price increase?

[I. DISCUSSION

A preliminary injunction may be granted in an antitrust case if the FTC shows
that "weighing the equities and considering the Commission's likelihood of ultimate
success, such action would be in the public interest.” 15 U.S.C. § 53(b). In order to
demonstrate such alikelihood of ultimate success, "the FTC must rai se questionsgoing
to the merits so serious, substantial, difficult and doubtful asto make them fair ground
for thorough investigation, study, deliberation and determination by the FTC inthefirst
instance and ultimately by the Court of Appeals.” Freeman Hosp., 69 F.3d at 267
(quotation omitted). A showing of afair or tenable chance of successonthe meritswill
not sufficefor injunctiverelief. Seeid. Section 7 dealsin probabilities not ephemeral
possibilities. See United Statesv. Marine Bancorporation Inc., 418 U.S. 602, 622-23
(1974).

The determination of a relevant market is a necessary predicate to the finding
of an antitrust violation. See Freeman Hosp., 69 F.3d at 268. Without awell-defined
relevant market, a merger's effect on competition cannot be evaluated. Seeid. at 268
n.12. It isthus essentia that the FTC identify a credible relevant market before a
preliminary injunction may properly issue. Seeid. A relevant market consists of two
components. a product market and a geographic market. Seeid. at 268. The parties
agreethat therelevant product market at issueinthiscaseisthedelivery of primary and
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secondary inpatient hospital care services. They disagree, however, on the relevant
geographic market.

A geographic market is the area in which consumers can practically turn for
aternative sources of the product and in which the antitrust defendants face
competition. Seeid. Market share must be established in awell-defined market. See
Flegel v. Christian Hosp., 4 F.3d 682, 689 (8th Cir. 1993). A properly defined
geographic market includes potential suppliers who can readily offer consumers a
suitable alternative to the defendant's services. See Bathkev. Casey's General Stores,
Inc., 64 F.3d 340, 346 (8th Cir. 1995). Determination of the relevant geographic
market is highly fact sensitive. See Freeman Hosp., 69 F.3d at 271 n.16. The proper
market definition can be determined only after a factual inquiry into the commercial
realitiesfaced by consumers. SeeFlegel, 4 F.3d at 690. A monopolization claim often
succeeds or fails strictly on the definition of the product or geographic market. See
Morgenstern v. Wilson, 29 F.3d 1291, 1296 (8th Cir. 1994).

The government has the burden of proving the relevant geographic market. See
United States v. Connecticut Nat'l| Bank, 418 U.S. 656, 669 (1974); Morgenstern, 29
F.3d at 1296 (stating it isthe FTC's burden to establish that a specified area constitutes
arelevant geographic market). To meet this burden, the FTC must present evidence
on the critical question of where consumers of hospital services could practicably turn
for aternative services should the merger be consummated and prices become
anticompetitive. See Freeman Hosp., 69 F.3d at 269. This evidence must address
where consumers could practicably go, not on where they actually go. Seeid. at 268;
Bathke, 64 F.3d at 346 (articulating the test as the distance "customers will travel in
order to avoid doing business at [the entity that has raised prices]" rather than the
distance customerswould travel absent apriceincrease); and Morgenstern, 29 F.3d at
1297.
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The FTC proposes a relevant geographic market that essentially matches its
service area afifty-mile radius from downtown Poplar Bluff. It isfrom this service
area that the two hospitals obtain ninety percent of their patients. A service area,
however, isnot necessarily amerging firm'sgeographic market for purposesof antitrust
anaysis. See Bathke, 64 F.3d at 346 (noting that "trade area’ and "relevant market"
are precisely reverse concepts). The FTC's proposed geographic market includes four
other hospitals. a Tenet-owned regional hospital in Kennett, Missouri, and three rura
hospitals. The FTC contends that its evidence shows that the merged entity will have
a post-merger market share of eighty-four percent of this geographic market.*

Tenet, on the other hand, proposes a relevant geographic market that
encompasses asixty-fivemileradiusfrom downtown Poplar Bluff inadditionto Barnes
Hospital in St. Louis. The proposed areaincludes sixteen hospitalsin addition to those
in the FTC's proposed geographic market. The area includes a regional hospital in
Sikeston, Missouri, and two large hospitalsin Cape Girardeau, Missouri, which issixty
miles northeast of Poplar Bluff. Notably, population is concentrated in the counties
east of Poplar Bluff, meaning that many people live or work closer to Cape Girardeau
and Sikeston than to Poplar Bluff.

Tenet argues that the evidence relating to "margina consumers' shows that the
merged entity would be unable to raise prices without causing the "critical loss" of
enough patients to make the increase unprofitable. This"critical loss" approachisin
fact employed by the FTC in its own Horizontal Merger Guidelineswhich are used by
the FTC to ascertain a relevant geographic market in exercising its prosecutoria

An inference of monopoly power can be drawn from an 84% market share.
See Morgenstern, 29 F.3d at 1296 n.3 The evidence does not establish the market
share of the merged entity in a relevant geographic market that would include the
Sikeston and Cape Girardeau hospitals. Market shares generally decrease with the
addition of other competitors. Market shares of less than 60% are generaly not
sufficient to create an inference of monopoly power. Seeid.
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discretion to challenge a merger. See Department of Justice, Federal Trade
Commission, Antitrust Division, 1992 Horizontal Merger Guidelines, 57 Fed. Reg.
41552 §1.21.%

The question before usiswhether the FTC provided sufficient evidence that the
proposed merger will result in the merged entity possessing market power within the
relevant geographic market. Because we conclude that the FTC produced insufficient
evidence of awell-defined relevant geographic market, wefind that it did not show that
the merged entity will possess such market power. The FTC's failure to prove its
relevant geographic market is fatal to its motion for injunctive relief.

The district court found that statistical evidence did not establish either the
geographic market proposed by the FTC or the market proposed by Tenet.” It
nonetheless found, relying on anecdotal evidence, that the merger would likely be
anticompetitive. Our review of the record convinces usthat the district court erred in
severa respects. The evidence in this case falls short of establishing a relevant
geographic market that excludes the Sikeston or Cape Girardeau areas. The evidence

“The Merger Guidelines direct the FTC to start with the location of each
merging firm and ask what would happen if ahypothetical monopolist imposed asmall
but significant and nontransitory priceincrease, assuming pricesand servicesremained
constant at other locations. If the reduction in sales due to the price increase would be
sufficiently largeto render the priceincrease unprofitable, then the FTC should add the
next best substitute location for the product or service to the proposed market. See
Department of Justice, Federal Trade Commission, Antitrust Division, 1992 Horizontal
Merger Guidelines, 57 Fed. Reg. 41552, 41556 § 1.21.

20Of course, as noted, the burden is on the government to establish the relevant
market. Tenet'sarguablefailureto establishits65-mileradiusasarelevant geographic
market has no legal import, except to the extent that its evidence weakens the FTC's
case.
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shows that hospitals in either or both of these towns, as well as rural hospitals
throughout the area, are practical alternatives for many Poplar Bluff consumers.

In adopting the FTC's position, the district court improperly discounted the fact
that over twenty-two percent of people in the most important zip codes aready use
hospitalsoutsidethe FTC's proposed market for treatment that isoffered at Poplar Bluff
hospitals.™* The district court also failed to fully credit the significance of the
consumers who live outside Poplar Bluff, particularly those patients within the FTC's
proposed geographic market who actually live or work closer to ahospital outside that
geographic market than to either of the Poplar Bluff hospitals. If patients use hospitals
outside the service area, those hospitals can act as a check on the exercise of market
power by the hospitalswithinthe servicearea. See Freeman Hosp., 69 F.3d at 264 n.9.
The FTC's contention that the merged hospitals would have eighty-four percent of the
market for inpatient primary and secondary serviceswithin acontrived market areathat
stops just short of including a regiona hospital (Missouri Delta in Sikeston) that is
closer to many patients than the Poplar Bluff hospitals, strikes us as absurd. The
proximity of many patientsto hospital sin other towns, coupled with the compelling and
essentially unrefuted evidencethat the switch to another provider by asmall percentage
of patients would constrain a price increase, shows that the FTC's proposed market is
too narrow.

3Thedisgtrict court'sfinding that thisout-migrationisonly for speciaizedtertiary
and quaternary servicesisnot supported by therecord. Dr. Harrisclearly testified that
he had excluded DRGs that were not provided in Poplar Bluff from hisanalysis. Mr.
Steinwald presented evidence that admissions at hospitals outside Poplar Bluff for
DRGs that were available in Poplar Bluff resulted in longer average hospital stays or
higher average bills. We are unable to infer from Steinwald's evidence that each
individual out-of-town admission was for a DRG that could not be treated in Poplar
Bluff. When an expert opinion is not supported by sufficient factsto validateit in the
eyes of the law, or when indisputable record facts contradict or otherwise render the
opinion unreasonable, it cannot support adecision. See Morgenstern, 29 F.3d at 1297.
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We question the district court's reliance on the testimony of managed care
payers, in the face of contrary evidence, that these for-profit entities would
unhesitatingly accept a price increase rather than steer their subscribersto hospitalsin
Sikeston or Cape Girardeau. Without necessarily being disingenuous or self-serving
or both, the testimony is at least contrary to the payers economic interests and thusis
suspect.’* In spite of their testimony to the contrary, the evidence shows that large,
sophisticated third-party buyers can and do resist price increases, especialy where
consolidation results in cost savings to the merging entities. The testimony of the
market participants spoke to current competitor perceptions and consumer habits and
falled to show where consumers could practicably go for inpatient hospital services.

The district court rejected the Cape Girardeau hospitals as practicable
alternatives because they were more costly. 1n so doing, it underestimated the impact
of nonprice competitive factors, such as quality. The evidence shows that one reason
for the significant amount of migration from the Poplar Bluff hospitals to either
Sikeston, Cape Girardeau, or St. Louisisthe actual or perceived differencein quality
of care. The apparent willingness of Poplar Bluff residents to travel for better quality
caremust be considered. Asthedistrict court noted, healthcare decisionsare based on
factors other than price. It isfor that reason that, although they are less expensive,
HMOs are not always an employer's or individual's choice in healthcare services. See
Blue Cross and Blue Shield United of Wisconsin v. Marshfield Clinic, 65 F.3d 1406,
1412, 1410 (7th Cir. 1995) (Posner, J.) (noting "[g]enerally you must pay more for
higher quality" and "the HMO'sincentive isto keep you healthy if it can but if you get
very sick, and are unlikely to recover to ahealthy stateinvolving few medical expenses,
to let you die as quickly and cheaply aspossible.") Thus, thefact that Cape Girardeau

“We add that, in making this observation, we do not question the district court's
assessment of the credibility of these witnesses. Although the witnesses may have
testified truthfully as to their present intentions, market participants are not alwaysin
the best position to assess the market long term. See Bathke, 64 F.3d at 345-46.
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hospitals are higher priced than Poplar Bluff hospitals does not necessarily mean they
are not competitors. See, e.q., United Statesv. Archer-Daniels-Midland Co., 866 F.2d
242, 246-47 (8th Cir. 1988). Thedistrict court placed an inordinate emphasis on price
competition without considering the impact of a corresponding reduction in quality.

We further find that although Tenet's efficiencies defense may have been
properly rejected by the district court, the district court should nonetheless have
considered evidence of enhanced efficiency in the context of the competitive effects of
the merger. The evidence shows that a hospital that is larger and more efficient than
Lucy Lee or Doctors Regional will provide better medical care than either of those
hospitals could separately. The merged entity will be able to attract more highly
gualified physicians and specialists and to offer integrated delivery and some tertiary
care. Inview of "the significant changes experienced by the hospital industry in the
recent past and the profound changes likely facing the industry in the near future, . . .
a merger, deemed anticompetitive today, could be considered procompetitive
tomorrow." United Statesv. Mercy Health Servs., 107 F.3d 632, 637 (8th Cir. 1997)
(citation omitted) (dismissing appeal as moot). The evidence shows that the merged
entity may well enhance competition in the greater Southeast Missouri area.

In ng the"commercial realities’ faced by consumers, thedistrict court did
not properly eval uate evolving market forcesin therapidly-changing healthcare market.
Significantly, it did not consider the impact of the entry of managed care into the Cape
Girardeau market. The evidence showsthat managed care hasreduced pricesin Poplar
Bluff and in other markets. A similar downward pressure on prices is now being felt
in Cape Girardeau, with the recent entry of managed careinto that market. Thedistrict
court also relied on the seemingly outdated assumption of doctor-patient loyalty that
IS not supported by the record. The evidence shows, and the district court
acknowledged, that the issue of access to a provider through an insurance plan is
determinative of patient choice. Essentially, the evidence shows that patients will
choose whatever doctors or hospitals are covered by their health plan. Undeniably,
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although many patients might prefer to be loya to their doctors, it is, unfortunately, a
luxury they can no longer afford. Also, the advent of shorter hospital stays and more
outpatient procedures has made travel less onerous and thus has broadened geographic
markets. As much as many patients long for the days of old-fashioned and local, if
expensive and inefficient, healthcare, recent trends in healthcare management have
made the old healthcare model obsolete.

Theredity of the situation in our changing healthcare environment may be that
Poplar Bluff cannot support two high-quality hospitals. Third-party payershavereaped
the benefit of a price war in a small corner of the market for healthcare services in
Southeastern Missouri, at the arguable cost of quality to their subscribers. Antitrust
laws simply do not protect that benefit when the evidence shows that there are other
practical aternativesfor healthcareinthearea. We are mindful that competition isthe
driving force behind our free enterprise system and that, unless barriers have been
erected to constrain the normal operation of the market, "a court ought to exercise
extreme caution becausejudicial intervention in acompetitive Situation can itself upset
the balance of market forces, bringing about the very illsthe antitrust laws were meant
to prevent." United States v. Syufy Enters., 903 F.2d 659, 663 (9th Cir. 1990). This
appears to have even more force in an industry, such as healthcare, experiencing
significant and profound changes. Under the circumstances presented in this case, the
FTC has not shown alikelihood of success on the merits of its section 7 complaint and
we find the district court erred in granting injunctive relief.
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[11. CONCLUSION

The judgment of the district court is reversed, the order enjoining the merger is
dissolved and this action is remanded for proceedings consistent with this opinion.
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