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PER CURIAM.

Jason Robertson pleaded guilty to conspiring to distribute and possess with
Intent to distribute cocaine base, in violation of 21 U.S.C. § 846. At sentencing, the
district court’ denied Robertson’s motion for a downward departure under U.S.
Sentencing Guidelines Manual § 5K2.13, p.s. (1998) for diminished capacity, but
granted the government’s motion to depart based on Robertson’s substantial
assistance. The court then sentenced Robertson to 48 months' imprisonment and five
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years supervised release. After appellate counsel moved to withdraw pursuant to
Andersv. Cdlifornia, 386 U.S. 738 (1967), we granted Robertson permission to file
apro se supplemental brief, but he has not done so. We now affirm.

The Andersbrief contends that the court erred in denying Robertson’ s motion
for adeparture under section 5K2.13. Considering the district court’s comments as
awhole, see United Statesv. Knight, 96 F.3d 307, 311 (8th Cir. 1996), cert. denied,
520 U.S. 1180 (1997), we conclude that the court was aware of itsauthority to depart
for diminished capacity and that the court’ sexercise of discretion not to depart under
the circumstancesisunreviewable, see United Statesv. Field, 110 F.3d 587, 591 (8th
Cir. 1997) (absent unconstitutional motive, discretionary decision not to depart from
Guidelinesis unreviewable on appeal).

Upon review of therecord in accordance with Pensonv. Ohio, 488 U.S. 75, 80
(1988), we find no nonfrivolous issues.

The judgment is affirmed.
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