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MONTGOVERY, District Judge

Harold J. Mathews, Jr. ("Mathews"), sued Tril ogy Commrunications, |nc.
("Trilogy") under the Anericans with Disabilities Act ("ADA"), 42 U S.C
88 12101 et seq., the Mssouri Human Rights Act ("MHRA'), M. Rev. Stat.
88 213.010 et seq., and the Enployee Retirement |nconme Security Act
("ERISA"), 29 US.C § 1140 ("Section 510"), alleging that Tril ogy
ternm nated him because he suffers from di abetes and the conpany did not
want to continue paying his diabetes-related health care

The Honorable Ann D. Montgomery, United States District Judge for the
District of Minnesota, sitting by designation.



expenses through its self-insured nedical plan. The district court? granted
Trilogy's notion for summary judgment on the grounds that Mathews failed
to establish a prinma facie case of discrinination under the ADA and MHRA
or a prima facie case of retaliation under Section 510 of ERI SA. WMat hews
appeal s fromthe judgnment, and we affirm

l.

Viewed in the light nost favorable to Mathews, the record reveal s the
follow ng facts. Mat hews is an insulin-dependent diabetic. He began
working for Trilogy as a traveling sales representative in August 1992.
During the first three nonths he worked for the conpany, Mathews had three
di abetic attacks in the presence of other Trilogy enployees. On two of the
occasi ons he | ost consciousness and required hospitalization. Follow ng
Mat hews' third attack in Cctober 1992, Trilogy's Hunan Resources Manager
Doug Kelly, becane concerned about Mathews' diabetic condition and the
possibility of an a diabetic episode while with a client. Thus, Kelly net
with Mathews to determine what, if anything, Trilogy could do to help him
better control his condition. At the neeting, Mathews insisted that his
condition was not a problem and that he would have no further diabetic
epi sodes as he could sense when they were coming on and take the necessary
preventative nmeasures. Al though he has difficulty recalling the specifics
of what Kelly said, Mathews clains to have left the neeting with the
distinct inpression that Trilogy would be watching him and "that the
conpany would view [another diabetic episode] as a possibility for
di smi ssal . "

Mat hews continued in his enpl oynent w thout another diabetic attack
for alnmobst two years and received favorable perfornance reviews from
Trilogy in both August 1993 and August 1994. |n Septenber 1994, Mat hews'
supervisor, Neil Brasfield, attended a neeting in Kansas City, M ssouri
wi th Mat hews and a prospective client.

“The Honorable Joseph E. Stevens, Jr., United States District Judge for the
Western District of Missouri.
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Mat hews' unusual behavior while the two were together--high strung and
easily excited one evening then very subdued to the point of not paying
attention the next norning--led Brasfield to question whether Mthews was
properly nmonitoring his nedication. Brasfield nenorialized his
observations in a nenb to Kelly, who in turn consulted with Mathews'
physician, Dr. Mark Schroeder. Dr. Schroeder indicated that Mathews was
taking his nmedication as directed and there was no reason for concern over
his health. Gven Dr. Schroeder's assurances, Kelly took no further
action. Neither Kelly nor Brasfield were aware of any other diabetic
epi sodes Mat hews experienced prior to his termination in August 1995.

In February 1995, Trilogy entered into a contract with a new i nsurance

carrier, Chandler Sanpson |nsurance, Inc. ("Chandler Sanpson"). Shortly
t hereafter, Chandl er Sanpson requested driving records of the enployees
covered by the new policy. Mat hews' record revealed that he had been

ticketed for speeding on June 30, 1993, and March 18, 1994, and that his
driver's license had been suspended for driving under the influence of
al cohol on June 22, 1993. The record al so showed that Mathews' |icense had
not been reinstated until June 15, 1994. Based on its review of the
enpl oyees' records, Chandler Sanpson notified Trilogy that WMathews and
three ot her enpl oyees had problemdriving records. |n July 1995, Chandl er
Sanpson informed Trilogy that it planned to nonitor Mathews and anot her
enpl oyee, and that they would be excluded from coverage for any additiona
driving violations.

Meanwhi | e, Mat hews suffered another diabetic incident at his hone on
June 6, 1995. Mat hews passed out, broke his leg in the fall, and was
hospitalized for six days. The nedical bills related to this incident were
$15,000. Trilogy nmaintains a self-insured health plan for its enpl oyees;
therefore, less a $100 deductible, Trilogy paid Mathews' nedical bills in
their entirety. Mat hews did not tell anyone at the conpany that the
incident was related to his diabetic condition. | nst ead, Mat hews told
Brasfield that he had tripped over sone clutter in his house. There is no
evidence in the record that anyone at Tril ogy knew Mat hews' broken | eg was
the result of a diabetic attack



On August 14, 1995, Chandl er Sanpson checked Mat hews' driving record
again and discovered that he had received another speeding violation on
April 13, 1995. Thus, the insurance conpany excluded Mathews from further
coverage under Trilogy's policy. On August 15, 1995, Brasfield contacted
Mat hews by phone to inform him that he was no |onger covered by the
conpany's insurance carrier and that he was not to drive the conpany
vehicle or his personal vehicle on conpany business wuntil other
arrangenents for insurance coverage could be nade. Brasfield also told
Mat hews that if he could verify the anmpbunt of his personal insurance
coverage, Trilogy m ght consider using Mathews' personal insurance policy
assuming it net all the legal requirenents. Mathews failed to offer any
proof of personal insurance, and it was |ater decided that having an
enpl oyee use his or her personal insurance would be both unworkabl e and not
in the conpany's best interest.

On August 17, 1995, Brasfield sent a neno to Mathews outlining a
possi bl e discrepancy on his notor vehicle record regarding his driving
privil eges. According to the record, Brasfield noted that Mathews had
received an administrative suspension for driving under the influence of
al cohol on June 22, 1993. Although the record reflected that the end date
of the suspension was Septenber 20, 1993, Mithews' |I|icense was not
reinstated until June 15, 1994. Brasfield requested that NMathews conpare
this information with his own records and provide nmanagenent with sone
docunentation if the information was incorrect. WNMathews denied incurring
the violations but he was unable to provi de managenent with evi dence that
the notor vehicle record was inaccurate.?

*Although there is conflicting evidence in the record concerning the length of
time Mathews was without driving privileges while employed by Trilogy, the
evidence conclusively shows that he was without valid driving privileges at |east
from May 15, 1994, to June 15, 1994. See Aff. of Anne McEowen, Supervisor of
the Administrative Alcohol Section for the Missouri Department of Revenue
(Appdllant's App. at 111); Letter from Richard A. James, Esq., to Doug Kelly,
August 24, 1995(Appellant's App. at 279).
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On August 18, 1995, Jim Wnn, Trilogy's Vice President of Donestic
Operations, notified Kelly that after reviewi ng Mathews' driving records
he had concl uded that Mathews had denonstrated a pattern of unsafe driving;
had gi ven managenent fal se explanations for his various violations;* had put
Trilogy at risk because he was uni nsurabl e; and had operated a conpany car
wi thout a proper driver's license. Accordingly, Wnn directed Kelly to
termnate Mathews imediately. Kelly and Brasfield notified Mathews of his
ternm nation by tel ephone that sane afternoon.

.
W review the district court's entry of summary judgnent de novo.
Price v. S-B Power Tool, 75 F.3d 362, 364 (8" Cir.), cert. denied, 117
S.Ct. 274, 136 L.Ed.2d 197 (1996). Summary judgnent is proper when the

record reveals "no genuine issue as to any material fact ... and the noving
party is entitled to a judgnment as a matter of law" Fed. R Civ. P
56(c). Wen evaluating a notion for sunmary judgnment, we nust draw all

reasonabl e inferences in favor of the non-noving party and refrain from
assessing credibility. Mller v. Nat'l Cas. Co., 61 F.3d 627, 628 (8" Cir.
1995). The non-noving party, however, nay not sinply rest upon the
pl eadi ngs, but nust point to evidence in the record sufficient to raise a
genui ne issue for trial. Celotex Corp. v. Catrett, 477 U S. 317, 324, 106
S. C. 2548, 2553, 91 L.Ed.2d 265 (1986).

The ADA prohibits enploynent discrimnation against a qualified
i ndi vi dual because of a disability. See 42 U S C § 12112(a). To nake out
a prima facie case of disability discrimnation under the ADA, Mat hews
needed to establish the following: 1) he was a di sabl ed person within the
neani ng of the ADA; 2) he was qualified to

“‘When Mathews was arrested in 1993 for driving under the influence of
alcohol he spent six daysin jail on another matter involving unpaid child support.
Mathews told his supervisor that he was in jail for failure to pay child support but
did not mention his citation for driving under the influence.
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perform the essential functions of the job, with or w thout reasonable
acconmodation; and 3) he suffered an adverse enploynent action under
ci rcumst ances from which an inference of unlawful discrimnation arises.
Aucutt v. Six Flags Over Md-Anmerica, Inc., 85 F.3d 1311, 1318 (8" Cir.
1996); Benson v. Northwest Airlines, Inc., 62 F.3d 1108, 1112 (8" Cir.
1995).% The district court granted Trilogy sunmmary judgnent based on
Mat hews' failure to establish the second elenent. The court concl uded t hat
because Mat hews was uni nsurabl e under the conpany's autonobile insurance
policy for reasons unrelated to his diabetes, he was not qualified to
performone of the essential functions of a traveling sal esperson-- driving
to the locations of clients.

Mat hews argues that the district court's analysis "short-circuited"
the burden-shifting analysis set out in MDonnell Douglas Corp. v. Green,
411 U S. 792, 802-05, 93 S. Ct. 1817, 1824-26, 36 L.Ed.2d 668 (1973), and
its progeny, by considering one of Trilogy's proffered reasons for
di scharging him when eval uating whether he had presented a prinma facie
case. Under the MDonnell Douglas test, once a plaintiff has set forth a
prima facie case of discrimnation, the burden of production shifts to the
enployer to articulate a legitimate, nondiscrinmnatory reason for its
actions. 411 U S at 802, 93 S. C. at 1824, 36 L.Ed.2d 668. If the
enpl oyer does so, the burden of production shifts back to the plaintiff to
denonstrate that the enployer's proffered reason is a pretext for unl awf ul
discrimnation. St. Mary's Honor CGr. v. Hcks, 509 U S. 502, 507-508, 113
S. Ct. 2742, 2747-48, 125 L.Ed.2d 407 (1993). Mathews contends that the
district court should have given himthe opportunity to denpnstrate to a
jury that Trilogy's inability to secure coverage for him under its
autonobile insurance policy did not disqualify him from performng an
essential function of his job, but rather was a pretext for the conpany to
term nate hi m because of his diabetes.

*Mathews claims under the ADA and the MHRA are governed by the same
standards. See Tart v. Hill Began Lumber Co., 31 F.3d 668, 671 (8" Cir. 1994)
(federal employment discrimination decisions apply to MHRA).
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Mat hews relies primarily on two cases: Mners v. Cargil
Communi cations., Inc., 113 F.3d 820 (8" Gr. 1997) and MacDonald v. Eastern
Woning Mental Health Gr., 941 F.2d 1115 (10" Cir. 1997). 1In Mners, the
plaintiff brought an ADA claim against her enployer after she was
term nated for driving a conpany vehicle under the influence of al cohol and
refusing to attend a chenical dependency treatnent program |d. at 822.
The enpl oyer argued that the plaintiff could not establish, as part of her
prima facie case, that she was "otherwi se qualified" to perform her job
because driving a conpany vehicle under the influence of alcohol violated
the enployer's witten rules and was contrary to the enployer's interests.
Id. at 823 n.6. The Court rejected the argunent, noting that to accept it
"would allow an enployer's proffered reason for an unfavorable action
toward an enployee, pretextual or not, to prevent a plaintiff from
presenting a prina facie case in all but the nbst blatantly discrininatory
cases under the ADA." |d.

In MacDonald, the plaintiffs filed suit against their fornmer enployer
alleging that they had been discharged in violation of the Age
Di scrim nation in Enploynent Act. 941 F.2d at 1117. The court ruled in
favor of the enployer, finding that the plaintiffs offered no evi dence that
the enployer's actions were a pretext for age discrimnation. 1d. at 1122.
In arriving at this conclusion, however, the court held that the enployer's
articul ated reasons for discharging the plaintiffs could not be used to
defeat their prima facie case, but could only be considered at the pretext
stage of the analysis. |d. at 1119-1121. The court then found that the
plaintiffs were qualified as they had established that they possessed "the
obj ective professional qualifications they held when they were hired." |1d.
at 121.

Whet her considered at the prima facie stage or the pretext stage of
the analysis, the fact that Mathews' was no longer insurable under the
conpany's insurance plan entitled Trilogy to sunmary judgnent. Unlike the
plaintiffs in Mners and MacDonald, at the tine Mathews was terninated he
no | onger possessed the sane objective professional qualifications as when
he was hired. See Bi enkowski v. Anerican




Airlines, Inc., 851 F.2d 1503 (5'" Cir. 1988) (Plaintiff's qualifications
pl aced in issue where he has suffered "loss of a professional |icense or
sone ot her occurrence rendering the plaintiff unfit for the position for
which he was hired."). Wen Trilogy hired Mathews he possessed a valid
driver's license and was an insurabl e driver under the conpany's insurance
policy. Because Trilogy's sales personnel nust be able to drive to the
| ocations of various clients, possessing a valid driver's |license and bei ng
i nsurabl e under the conpany's insurance policy are not nerely conpany
rules, but rather objective professional qualifications for the job.
Chandl er Sanpson deci ded that Mathews' was no |onger an insurable driver
due to his poor driving record while working for Trilogy. Thus,
i ndependent of any subjective decision made by Tril ogy, Mthews coul d not
establish that he was objectively qualified to perform the essential
functions of his job at the tinme he was term nated.® Accordingly, Mathews
failed to establish a prima facie case of disability discrinination

Even assum ng, however, that Mathews successfully established a prim
facie case, he has not presented sufficient evidence from which a jury
could conclude that Trilogy termnated him because of his diabetes.
Trilogy offers two legitimate, non-discrimnatory reasons for its decision
to termnate WMathews: 1) he was excluded from Trilogy's autonobile
i nsurance policy because of his unsafe driving record while working for the
conpany; and 2) he operated a conpany vehicle without a valid driver's
license in violation of conpany policy. As noted above, after an enpl oyer
offers a legitimate, non-discrimnatory reason for its actions, the burden
shifts back to Mathews to prove that the proffered reason was nerely a
pretext for discrimnation. Christopher v. Adamis Mark Hotels, 137 F.3d
1069, 1072 (8" Cir. 1988). Mat hews nmust do nore than sinply create a
factual dispute as to the issue of pretext; he nust offer sufficient

*Mathews claims that Trilogy could have obtained insurance coverage for him
from another automobile insurer or that he could have used his own persona
automobile insurance. Thereis no evidence in the record, however, to support
either claim.
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evidence for a reasonable trier of fact to infer discrimnati on. Rothneier
v. Inv. Advisers, 85 F.3d 1328, 1335 (8'" Cir. 1996).

To show pretext, Mathews initially points to Trilogy's adoption of an
aut onobi | e usage policy just days prior to his termnation. He argues that
the policy was specifically drafted to justify his term nation and that
Trilogy did not retroactively discipline any other enployees under the
policy. The evidence shows, however, that Kelly began drafting the policy
in June 1995, al nost three nonths before he or Brasfield were inforned that
Mat hews had a problem driving record and was therefore being denied
i nsurance coverage. The fact that Mathews was the only enployee
di sciplined under the policy is of little significance. Plaintiff does not
present evidence that any of Trilogy's other enployees were denied
i nsurance coverage or drove a conpany vehicle without a valid driver's
i cense.

Next, Mathews contends that Kelly nade direct expressions of
discrimnatory bias concerning his diabetic condition. As evidence of such
bias, Mathews initially points to the neeting with Kelly shortly after his
di abetic attacks in 1992. Mat hews admts, however, that he does not
remenber the specifics of the conversation. Mathews Dep. at 216. Rather
he can only recall that he left the nmeeting with the inpression that if he
had another diabetic incident it would jeopardize his job. Mathews Dep.
at 219. There is no linkage between any purported discrimnatory animus
Kel |y expressed during that neeting and Mathews' term nation three years
| at er. At the tine of Mathews' termnation, Kelly was unaware that
Mat hews' had suffered another diabetic attack in his honme three nonths
earlier. Furthernore, Mathews was successfully enployed by Trilogy for
three years following this neeting with Kelly and he received favorable
work evaluations in the interim Such vague and renote evidence of
discrimnatory bias is insufficient to link Mathews' termination with his
di abetic condition.

Mat hews also clains that Kelly's discrimnatory bias is evidenced by
his referra



to Mathews as a "diabetic poster boy." The reference was nade during
Kelly's deposition after litigation had conmenced and was intended to
describe the manner in which Mathews viewed his own condition--not the
manner in which Kelly viewed Mathews' condition. See Kelly Dep. at 69

St atenents by decisionnakers that are unrelated to the decision process
itself do not constitute direct evidence of discrimnatory bias. Beshears
V. Asbill, 930 F.2d 1348, 1354 (8" Cir. 1991). Mathews' inpressions of a
neeting held three years before his ternination and an anbi guous coment
made in a deposition two years after his termnation are insufficient to
rai se an inference of discrimnatory bias.

Simlarly, Mathews' final two attenpts to show pretext are wholly
unpersuasive. Mithews clains that Trilogy gave particular scrutiny to his
driving record after he suffered his diabetic attack in June 1995. There
is no evidence, however, that anyone at Trilogy was aware that Mathews'

broken leg was the result of a diabetic incident until long after he was
t er m nat ed. Furthernore, it was Chandler Sanpson, not Trilogy who
scrutinized Mathews' driving record. Neither Kelly nor Brasfield was
i nformed of Mathews' poor driving record until August 1995, over two

nont hs after Mathews' diabetic attack. At that point, they attenpted to
verify the accuracy of the records before deciding to term nate Mthews'
enpl oynent .

Finally, Mathews contends that Trilogy created post-hoc justifications
for his termnation, giving rise to an inference that the justifications
were nmerely a pretext for discrimnation. It is clear fromthe record
however, that Trilogy has consistently asserted as reasons for Mathews'
termnation the inability to obtain insurance coverage for him and his
operation of a conpany vehicle without a valid driver's |icense. Mat hews'
has failed to present sufficient evidence for a jury to conclude that his
term nati on was based on anything other than Trilogy's legitimte, non-
discrimnatory justifications; therefore, the district court properly
di smi ssed his ADA and MHRA cl ai s.
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M.

Mat hews al so appeals fromthe district court's summary judgnment of his
retaliation claim under Section 510 of ER SA Under Section 510, an
enpl oyer may not di scharge an enpl oyee "for exercising any right to which
he is entitled under the provisions of an enpl oyee benefit plan ... or for
the purpose of interfering with the attai nment of any right to which such
partici pant may becone entitled under the plan." 29 U S.C. § 1140. The
same burden-shifting franework that applied to Mat hews' ADA claim al so
applies to his claimunder Section 510. Rath v. Selection Research, |nc.
978 F.2d 1087, 1089 (8th G r.1992).

To establish a prima facie case of retaliation, Mathews needed to
establish a causal connection between his participation in Trilogy's self-
insured nmedical plan and his termination. Kinkead v. Southwestern Bel
Tel. Co., 49 F.3d 454, 456 (8" Cir. 1995). The connection nmay be
establ i shed either through direct evidence of retaliation or circunstantial
evi dence "such as proof that the discharge followed an exercise of
protected rights so closely in tine as to justify an inference of
retaliatory notive." Rath, 978 F.2d at 1090. Mat hews' only evidence of
causal connection is his termnation two nonths after submitting a $15, 000
claimunder Trilogy's self-insured nedical plan. Mthews clains that he
was term nated because of the substantial anmount of the claimand because
his medical condition would result in large nedical bills in the future.

Wiile a time lapse of only two nonths between the exercise of
protected rights and a discharge nmay create the inference of a retaliatory
notive, we agree with the district court that under the circunstances of
this case, no such inference arises. The record reveals that Mt hews had
clainmed substantial benefits for hospitalizations resulting from two
di abetic attacks in 1992 and suffered no adverse enpl oynent action at that
tinme. Significantly, Trilogy did not learn that Mathews' June 1995
hospitalization was the result of a diabetic attack until after Mathews was
term nated in August 1995. Consequently, when Tril ogy nade the decision
to term nate Mathews
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it had no reason to believe that Mathews woul d i ncur substantial diabetes-
rel ated nedical expenses in the future. Furthernore, five other Tril ogy
enpl oyees had submtted clains against its health insurance plan in excess
of Mathews' clains yet remained enployed by the conpany. Finally, as
expl ai ned above in section Il, Trilogy has set forth two |egitinmate, non-
discrimnatory reasons which account for the tinmng of Mathews'

termnation. We affirmthe district court's decision to dism ss Mt hews'
ERI SA cl ai m

A true copy.
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