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Before BEAM and HEANEY, Circuit Judges, and WATERS, '
District Judge.

HEANEY, Circuit Judge.

Leroy Thonpson (Thonpson), by and through his nother,
Synarvi a Jene Buckhanon (Buckhanon), appeals the district
court’s grant of summary judgnent and notion to dismss
in favor of M nneapolis Special School District No. 1
(District). Thonpson sued the District, claimng that it
violated various civil rights statutes by denying him a
free, appropri ate, public education; failing to
accommodate his disability properly; and discrimnating
agai nst him because of his race. W affirm

Thonpson is currently an ei ght h-grade student at New
Visions, a charter school in M nneapolis. Prior to
enrolling at New Visions, Thonpson attended another
charter school, the M nneapolis Community Learning Center
(MCLC). Before that, Thonpson was a student in several
District schools. Thonpson has various |[|earning
disabilities and is diagnosed as having enotional
behavi oral disturbance (EBD).

Thonpson first enrolled in the District for the 1989-
90 school year as a kindergartner at Tuttle Marcy
El ementary School (Tuttle). Thonpson renmained at Tuttle
t hrough part of second grade. He had behavioral problens
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while a first grader and, as a second grader, he was
suspended six tinmes for such things as hitting, kicking,
biting, and threatening teachers. Because of Thonpson’s
behavi or problens, the District infornmed Buckhanon that
It wanted to assess her son to see if he needed speci al
educati on services. Buckhanon consent ed.



After conducting the assessnent, the D strict
proposed that Thonpson work one on one with an assi st ant
and that Thonpson be rewarded for exhibiting good
behavior. Additionally, Thonpson would be renpoved from
the classroom and school when his behavior becane
physically dangerous to hinself or others around him
Because his behavior did not inprove, Buckhanon consented
to Thonpson's placenent at Andersen D, another District
el ementary school, in a program tailored for children
w th EBD. An individualized education plan (IEP) was
devel oped for Thonpson. Although Buckhanon agreed to the
pl acenent, a district social worker questioned whether
Andersen D was the proper placenent for Thonpson.
Buckhanon worked at the school and hel ped assist her son.
Follow ng his enrollnent at Andersen D, Buckhanon cl ai ned
that her son was inproperly placed in “tinme-out” roons
and i sol ated when he m sbehaved.

Nevert hel ess, Thonpson nade significant progress
while attending Andersen D. By third grade, he had a new
| EP and began attendi ng nmai nstream cl asses in the norning
at another public elenentary school, WIlder Math and
Sci ence Tech (WIder). By April 1993, Thonpson began
attending Wlder on a full-tine basis. Because of
conti nui ng behavioral problens, Thonpson was suspended
twice in third grade. Despite these problens, Thonpson
remai ned at Wlder in fourth grade. He was reassessed
and again diagnosed with EBD and a specific |earning
di sability. A new |EP was developed to help Thonpson
with reading and behavioral problens. Thonpson’ s
behavi oral problenms got worse, and in January 1994,
Thonpson was suspended for two days because of fighting.
On February 3, 1994, Thonpson started grabbi ng, pushing,



and ki cking other students. School officials called the
police, who took Thonpson hone. Upset that the police
I ntervened, Buckhanon deci ded not to send her son back to
school .

In md-February 1994, Buckhanon nmet wth WIder
personnel to discuss placenent options for her son.
Everyone at the neeting agreed that Thonpson should
attend the SIMS program at Lyndale Elenmentary School,
another District school,



because it was supposed to have a strong program for
students with learning disabilities. For the remai nder of
fourth grade and part of fifth grade Thonpson attended
SIMS. In Cctober 1994, Thonpson underwent a reassessnent.
Bot h Buckhanon and Thonpson’s teachers received forns to
assess his behavior. The teachers found that Thonpson was

borderline delinquent. Buckhanon, on the other hand,
rated her son as show ng sone aggressive behavior, but to
a |lesser extent than the teachers. The reassessnent

i ndi cated that Thonpson’'s primary disability was EBD.
Bef ore a new neeting was convened to reconsi der Thonpson’'s
pl acenent, Buckhanon renoved her son fromthe SI M5 program
and put himin the MCLC charter school, where he conpl eted
the fifth grade.

In June 1995, Buckhanon requested a due process
hearing to challenge the District’s assessnent of her son
and the education he was provided before |eaving the
District and attending MCLC. Thonpson was not a student
in the District when Buckhanon requested a due process
heari ng. The District referred the mtter to an
I ndependent hearing officer (HO. The HO agreed that the
District |lacked jurisdiction to hear the matter because
Thonpson no | onger attended a school within the District.
Buckhanon appealed to a hearing review officer (HRO.
Wiile waiting for the HRO s deci sion, Buckhanon pl aced her

son in the New Visions charter school. The HRO affirnmed
the HO s decision, and shortly thereafter, Buckhanon
commenced this suit on her son’'s behal f. Buckhanon is

satisfied with her son’s current education and does not
request a new assessnent or a due process hearing rel ated
to his education at New Visions, but challenges nmany



aspects of the education he received while attending
school in the District.

Thonpson’s suit alleges that: (1) the District
violated his due process rights under the Fourteenth
Amrendnent, the Individuals with Disabilities Education Act
(IDEA), 42 U. S.C 8§ 1983, the M nnesota Constitution, and
M nnesota statutory law by denying him a hearing to
chal l enge his | EP and overall education while a student in
the District; (2) the District discrimnated against him
because of his race in violation



of Title VI of the 1964 Gvil R ghts Act and state | aw by
denyi ng hi mcertain educational services and by inproperly
disciplining him (3) the D strict discrimnated agai nst
hi m because of his disability under the Anericans wth
Disabilities Act (ADA), Section 504 of the Rehabilitation
Act (Section 504), and state law by failing to nodify
discipline policies to accommpbdate his disability
properly; (4) Peter Johnson, the head of the M nnesota
Departnment of Children, Famlies, and Learning (MDCFL),
the MDCFL, and State Board of Education (SBE) failed to
provi de a proper due process hearing; and (5) the MDCFL
and SBE have wongfully created or interpreted state | aws
by establishing a charter school system that deprived
Thonmpson  of a hearing under the United States
Constitution, |IDEA 8 1983, and M nnesota | aw.

The district court granted the District’s notion to
dismss on clains 1, 4, and 5 listed above and granted
summary judgnent for the District on clains 2 and 3 |isted
above. Thonpson appeals.

I n anal yzing Thonpson’s nunerous clains, we address
three distinct issues: (1) whether Thonpson has stated a
claim under IDEA and M nnesota state law, (2) whether
there are genuine issues of material fact as to whether
the District discrimnated agai nst Thonpson under the ADA,
Section 504, and Mnnesota |aw, and (3) whether there are
genui ne issues of material fact as to whether Thonpson was
di scrim nated agai nst because of his race under Title Vi
of the 1964 Cvil R ghts Act and under state |aw



Whet her a conplaint sufficiently states a cause of
action is a legal question subject to de novo review.
Westcott v. Gty of Omha, 901 F.2d 1486, 1488 (8th CGr.

1990) (citations omtted). In reviewwng a notion to
dismss, we assune all facts alleged by the plaintiff are
true. 1d. Dy smssal is only proper if it appears that a

plaintiff is unable to prove any set of facts entitling
the plaintiff to relief. [Id.



W reviewa district court’s grant of sunmary judgnent
de novo. United States ex. rel. dass v. Medtronic, Inc.,
957 F.2d 605, 607 (8th CGr. 1992). |In considering whether
to grant summary judgnent, a court examnes all the
“pl eadi ngs, depositions, answers to interrogatories .
adm ssions on file . . . [and] affidavits.” Fed. R Cv.
P. 56(c). After viewing the record in a light nost
favorable to the nonnoving party, summary judgnment is
appropriate only where there is “no genuine issue of
material fact and . . . the noving party is entitled to
judgnment as a matter of law.” Langley v. Allstate Ins.
Co., 995 F.2d 841, 844 (8th Cir. 1993) (citations
omtted).

A. | DEA CLAI M5

| DEA was enacted to ensure that children wth
disabilities receive a free, appropri ate, public
education. 20 U . S.C. 8§ 1400(c). Under |DEA, a parent or
guardian is entitled to procedural safeguards to ensure
that his or her disabled child s educational needs are
bei ng net by the student’s school district. For exanple,
20 U.S.C. 8§ 1415(b)(1)(E) allows a parent or guardian “an
opportunity to present conplaints wth respect to any
matter relating to the identification, evaluation, or
educational placenent of the child, or the provision of a
free appropriate public education to such child.” [d.
After making a conplaint, the child is entitled to an
I npartial due process hearing. 1d. 8 1415(b)(2). Under
the M nnesota inplenenting statute for | DEA, a parent may
obtain an inpartial due process hearing when he or she
objects to a proposed assessnent; transfer or placenent of
a child; and to the addition, provision, denial, or
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renmoval of educational services. Mnn. Stat. § 120.17,
subd. 3b(e)(1)-(5). Under Mnnesota |aw, a due process
hearing shall be “initiated and conducted by and in the
school district responsible for assuring that an
appropriate programis provided.” 1d. subd. 3b(e).

Thonpson has not stated a cause of action under |DEA
because his request for a review cones after he left the
District previously responsible for his education. At the
time Thonpson brought suit, Mnnesota |aw considered a

charter school a separate
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school district. Mnn. Stat. 8§ 120.064, subd. 12. |DEA
provides a nechanism for challenging the education a
student has been provided within a school district. [If a
student changes school districts and does not request a
due process hearing, his or her right to challenge prior
educational services is not preserved. Subsequent
chal l enges to the student’s previous educati on becone noot
because the new school district is responsible for
providing a due process hearing. Buckhanon correctly
argues that the United States Suprene Court has all owed
for reinbursenent of private school tuition where a parent
unilaterally renmoves a child froma public school during
t he pendency of formal proceedings and the public school
has not provided a free, appropriate, public education.
See Florence County Sch. Dist. Four v. Carter, 510 U S 7,
15 (1993). The Court has also all owed reinbursenent for
out - of - pocket expenditures where a child |eft the school
district during the pendency of formal proceedings, and it
was ultimately determned that the child did not receive
a free, appropriate, public education. School Conmm of
Burlington v. Departnent of Educ. of Mss., 471 U S. 359,
369 (1985).

This case is distinguishable fromthose cited above.
In this case, Thonpson transferred to a M nneapolis

charter school, a different school district under
M nnesota | aw, and Buckhanon did not incur any tuition
char ges. Addi tional ly, Buckhanon did not preserve her

rights by instituting a due process hearing prior to
Thonpson’s transfer. A parent or guardian has the right
to request a due process hearing whenever he or she is
di ssatisfied with an aspect of a child s education. 34
C.F.R 8 300.506(a). Under M nnesota regulations, the
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District was responsible for inform ng Buckhanon that she
had the right to request a due process hearing if she
di sagreed with the District’s efforts to provide her son
with a free, appropriate, public education. Mnn. R
3535. 3300(A)-(0G. From a careful review of the record,
it appears that the District provided Buckhanon wth
sufficient notice and the opportunity to request a due
process hearing.?

At oral argument, Buckhanon complained that she did not know she could
request a hearing until after her son had left the District. In particular, in 1994 she
claimed to have protested the Didtrict’ s reassessment of her son. The record, however,
shows that she consented to the reassessment. The record also shows that she was
informed of her right to request a due process hearing. (J.A. App. at 61.)
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Contrary to Buckhanon's assertions, her need to
preserve the right to <challenge Thonpson's prior
educational services is not sinply a procedural barrier.
The purpose of requesting a due process hearing is to
chal | enge an aspect of a child s education and to put the
school district on notice of a perceived problem Once
the school district receives notice, it has the
opportunity to address the alleged problem Under
Buckhanon’s theory, a school would be potentially Iliable
for unanticipated costs for alleged problens of which it
is totally unaware.® “Recovering tuition [or costs] is a
remedy only if the free and appropriate public education
( FAPE) guar ant ee has been vi ol at ed, exhausti ve
adm ni strative renedi es have been tried before placenent,
and the school has been notified.” G ndy L. Skaruppa, Ann
Boyer & Aiver Edwards, Tuition Reinbursenent for Parent’s
Unilateral Placenent of Students in Private Institutions:
Justified or Not?, 114 Educ. Law Rep. 353, 354 (West
1997).

Buckhanon argues that the 1997 | DEA anendnents
| npose an obligation on | ocal school districts to provide
t he sane services for charter school students as it does
its owmnm. VWiile we do not decide the issue, Buckhanon’'s

argunent fails for two reasons. First, this case was
brought well before the | DEA anendnents went into effect.
Second, if Buckhanon believes that Thonpson is not

*Here, for example, Buckhanon claimsthat she spent roughly $2,000 on tutoring
feesfor her son so that he could keep up in school. While this may have been of great
benefit to Thompson, we cannot agree that a school district must reimburse a parent for
unchecked educational expenses.
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receiving a free, appropriate, public education, she is
currently entitled to request a due process hearing.

As part of her IDEA claim Buckhanon requests nonetary

damages as well as one-on-one tutoring services for
Thonpson. | f Buckhanon believes that her son’'s
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current education is insufficient, she my request
tutoring services fromhis current school or seek a due
process hearing and request such services. W not e,
however, that Buckhanon has said that she is presently
satisfied with her son’s education. As to conpensatory
damages, a claim “based upon defendants’ al | eged
viol ations of the IDEA may not be pursued in this
action because general and punitive danages . . . are not
avai |l abl e under IDEA.” Heidemann v. Rother, 84 F.3d 1021,
1033 (8th GCir. 1996).

Finally, Thonpson's 8§ 1983 clains nust also fail.
There is no evidence of a violation of Thonpson’s rights
under | DEA or the Fourteenth Arendnent. We note that the
district court held that the MDCFL, SBE, and individuals
sued in their official capacity are imune fromsuit in
federal court. Because there is no evidence that
Thonpson’s rights were violated, we decline to reach the
I ssue of immunity.

B. DI SABILITY CLAI MS

Thonpson al so asserts causes of action against the
District under the ADA, Section 504, and the M nnesota
Human Ri ghts Act (MHRA).* Buckhanon clains that her son
was i nproperly diagnosed as EBD and m streated because the
school failed to alter 1its discipline policies to
accommodat e her son. As to the inproper diagnosis,
Buckhanon points to the testinony of a district socia

‘Because the state law claims are analyzed in the same manner as the federal
civil rights clams, we treat them together. Brantley v. Independent Sch. Dist. 625, 936
F. Supp. 649, 657 n.16 (D. Minn. 1996).
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wor ker who believed that Thonpson was not EBD and that
Thonpson’s placenent at Andersen D was i nproper. In
support of her failure to accommpbdate claim Buckhanon
asserts that her son was put in “tinme-out” roons and
| sol ated when he m sbehaved and was suspended on sever al
occasi ons.
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In the context of a school case, in order to nmake out
a prima facie case under the ADA and Section 504,
Buckhanon nust show bad faith or an exercise of gross
m sj udgnent by the District. Hoekstra, 103 F. 3d at 626-27.
Al t hough Thonpson’s presentation of the district social
wor ker’s testinony mght have created fact issues show ng
bad faith by the District, the district court properly
excluded this evidence because Thonpson's attorney
presented it to the court two nonths past the court’s
deadline. While the district court properly excluded the

evidence, had the testinony been considered, it 1is
unlikely that it would have supported a finding of bad
faith or gross m sjudgnent. The District evaluated

Thonmpson on several occasions wth Buckhanon’s consent.
Al though the social worker mght be correct that
Thonpson’ s di sruptive behavior resulted fromfrustration
as a result of his learning problens, at nost, this
testinony shows a professional di sagr eenent over
di agnosis. W are not persuaded that such di sagreenent
rose to the level of bad faith or gross m sjudgnent.
Consequent|ly, we reject Buckhanon’s ADA, Section 504, and
IMHRA cl ai ns chal | engi ng Thonpson’s EBD di agnosi s.

Buckhanon’s <claim that the District mstreated
Thonmpson arises from allegations that Thonpson did not
recei ve an education for part of the 1994 school year and
was frequently suspended. Buckhanon’s argunent fails
because she chose to take her son out of school after the
1994 police intervention. Even if Buckhanon was
frustrated by the police involvenent, she failed to
challenge the District’s actions. | nstead, after the
i nci dent, she coll aborated with the District in choosing
a different placenent for her son. As to the frequent
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suspensions, the record is clear that Thonpson’'s
suspensions were for exhibiting dangerous behavior to
hi mnself and to others. Consequently, we reject
Buckhanon’ s cl ai ns.

C. TITLE VI CLAI M
Finally, Thonpson argues that the District identified

himas EBD, provided himwth an inferior education, and
di sci pl i ned hi m because of his race and that these
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actions prevented him from receiving an appropriate
educati on. To establish the elenents of a prima facie
case under Title VI, a conplaining party nust denonstrate
that his/her race, color, or national origin was the
notive for the discrimnatory conduct. See Brantley v.

| ndependent Sch. Dist. 625, 936 F. Supp. 649, 657 n.16 (D
M nn. 1996) (citing 42 U.S.C. § 2000d).

As to identifying Thonpson as EBD because of his race,
Buckhanon participated in all of Thonpson' s placenent
deci sions and agreed that her son should attend Andersen
D because of his EBD. The record clearly shows that
Thonpson exhi bited di sruptive behavior. The record al so
shows that nonmnority children with EBD were treated

simlarly when they exhibited disruptive behavior. For
exanple, they were put in tinme-out roons and simlarly
disciplined. 1In short, there is no evidence show ng that

the District acted in a discrimnatory manner in
i denti fying Thonpson as EBD or in the way he was treated.

Regar di ng Thonpson’s claimthat he did not receive an
appropriate education because of his race, Thonpson's
suspensions were notivated by such acts as physically
assaulting other <children and for threatening his
teachers. Thonpson presents no evidence that race was the
notivating factor in his suspensions. W note that his
| ongest absence was due to his nother’s decision to pul
hi m out of school after the 1994 police incident. W wll
not inpute that absence to the school system

Buckhanon clains that her son, I|ike many other
children at Andersen D, was placed in the school because
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of his race. Buckhanon, who worked at Andersen D, clains
that the racial conposition of the school was al nost
entirely African Anerican. The head of the EBD program
whil e Thonpson was a student at Andersen D, however,
provi ded uncontroverted evi dence of the actual denographic
breakdown showi ng that at the tinme Thonpson was a student
“the percentage of African Anerican students enrolled at
Andersen D was nearly proportionate to district-w de
enrollnment.” (J.A
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at 140.)°> Assumi ng arguendo that the African Anerican
enrol | mrent at Andersen D was higher than the rest of the
District, Thonpson failed to provide any evidence of
raci al discrimnation. Therefore, for the reasons
di scussed above, his Title VI and other race-based clains
fail.

[11.

For the foregoing reasons, we affirm the district
court’s grant of summary judgnment and notion to dismss in
favor of the District.

A true copy.

Attest.

CLERK, U.S. COURT OF APPEALS, EIGHTH C RCUIT.

*According to this uncontroverted testimony, the actual demographic breakdown
was African Americans = 63%, Native Americans = 12%, Hispanic Americans = 1%
and European American students = 24%. (J.A. at 140.)
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