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Before BEAM and HEANEY, Circuit Judges, and WATERS, '
District Judge.

HEANEY, Circuit Judge.

Glman Dillon was termnated by the Yankton Sioux
Housi ng Authority (Authority). Claimng that he was
fired because he is white, Dillon sued under various
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civil rights statutes in federal district court. The
district court determned that it |acked jurisdiction due
to tribal sovereign imunity and granted sumary judgnent
for the Authority. W affirm

Dillon worked for the Authority as coordi nator of
their Conp/ G ant Departnent. He was responsible for,
anong ot her t hi ngs, noder ni zi ng I ndi an housi ng
devel opnments on the Yankton Sioux Reservation. Dillon
claims that he was term nated because he is white and
brought suit under 42 U S.C. 88 1981, 1985, 1986 and
Title VII, 42 U S. C. 88 2000e-2(m. Consequently, we
nmust determ ne whether the Authority’s notion to dism ss,
which the district court converted into a sumary
j udgnent notion, was properly granted due to sovereign
I mmuni ty.

Dillon clains that the Yankton Sioux Tri be has wai ved
sovereign imunity by allowng the Authority to be sued
inits authorizing charter. Tribal Resolution No. 77-71,
Article V(2) states:

The Commttee hereby gives its irrevocable
consent to allowing the Authority to sue and be
sued in its corporate name, upon any contract,
claim or obligation arising out of its
activities wunder this ordinance and hereby
aut horizes the Authority to agree by contract to
wai ve any immunity from suit which it m ght

ot herwi se have, but the Tribe shall not be
liable for the debts or obligations of the
Aut hority.



(J.A. at 30.) Dillon argues that because the Authority
recei ves federal financial assistance fromthe Depart nent
of Housing and Urban Devel opnent (HUD), and thereby nust
agree to conply with federal civil rights laws, it has
wai ved sovereign imunity. D llon suggests that it woul d
be incongruous for the Authority to agree to follow
federal law, vyet shield itself from suit in federal
court. The district court agreed that a contract wth
HUD, under which Dillon receives his salary, could be an
effective



wai ver of sovereign immnity for purposes of interpreting
the “sue and be sued” provision quoted above.
Nevert hel ess, the court determned that the contract did
not expressly waive sovereign immunity.? Alternatively,
Dillon contends that the Authority was a corporation
created by the Tribe and should be subject to suit I|ike
any other corporate entity created by the United States.

W review a district court’s grant of summary
j udgnent de novo. United States ex. rel. dass v.
Medtronic, Inc., 957 F.2d 605, 607 (8th Cr. 1992). In
considering whether to grant sunmary judgnent, a court
examnes all the “pleadings, depositions, answers to

The July 1995 contract with HUD provided that the Authority:

[S]hall comply with all statutory, regulatory, and executive order
requirements pertaining to civil rights, equal opportunity, and
nondiscrimination, as those requirements now exist, or as they may be
enacted, promulgated, or amended from timeto time. These requirements
include, but shall not be limited to, compliance with at least the following
authorities: Title VI of the Civil RightsAct . . . the Fair Housing Act . . .
section 504 of the Rehabilitation Act of 1973 . . . the Age Discrimination
Act of 1975. . . the Americans with Disabilities Act . . . Executive Order
11063 on Equal Opportunity in Housing . . . Executive Order 11246 on
Equal Opportunity in Housing . . . Executive Order 11246 on Equal
Employment Opportunity, as amended by Executive Order 11375 . . . and
Executive Order 12892 on Affirmatively Furthering Fair Housing. An
Indian Housing Authority established pursuant to tribal law shall comply
with applicable civil rights requirements, as set forth in Title 24 of the
Code of Federal Regulations.

(JA. a 149-50.)



interrogatories . . . admssions on file . . . [and]
affidavits.” Fed. R Cv. P. 56(c). After view ng the
record in a |ight nost favorable to the nonnoving party,



sunmary judgnment is appropriate only where there is “no
genui ne issue of material fact and . . . the noving party
Is entitled to judgnent as a matter of law.” Langley v.
Al lstate Ins. Co., 995 F.2d 841, 844 (8th Cir. 1993)
(citations omtted).

In Weeks Construction, Inc. v. Oglala Sioux Housing
Aut hority, 797 F.2d 668, 670 (8th Cr. 1986), we stated
that “[i]t has been held that a housing authority,
established by a tribal council pursuant to its powers of
sel f-governnent, is a tribal agency.” 1d. (citation
omtted). In Weks, the housing authority was created in
a simlar fashion to the Authority created here.
Therefore, we nust treat the Authority as a tribal agency
rather than a separate corporate entity created by the
tribe.

Having determned that the Authority is a tribal
agency, we nust decide whether it enjoys sovereign
I muni ty. In Santa Cara Pueblo v. Martinez, 436 U S
39, 58 (1978), the United States Suprene Court reaffirned
its long-held view that, as it relates to tribes, “a
wai ver of sovereign inmmunity cannot be inplied but nust
be unequi vocal ly expressed.” 1d. (internal quotation and
citation omtted). Cting this language, the district
court determned that the Authority did not unequivocally
waive its right to be sued.

Dillon argues that our court has explicitly held that
the “sue and be sued” provision quoted above
automatically constitutes a waiver of sovereign inmmunity.
Dillon cites Weks for the proposition that “[a] ‘sue and
be sued’ clause such as is set forth in the tribal



ordi nance . . . has been recognized as constituting an
express wai ver of sovereign imunity.” Weks, 797 F.2d
at 671 (citations omtted). Dillon’s argunent fails,
however, because in Weks, and the cases cited therein,
an express waiver of sovereign imunity was found in a
written contract.

The tribal resolution quoted above specifically

states that “the Authority [may] agree by contract to
wai ve any immunity from suit it mght otherw se have.”
(J.A at 30.) In this case, the Authority never

explicitly waived its sovereign inmunity through



a witten contract. The Authority did not have a witten
contract with Dllon and could not have waived its
sovereign immunity through an inplied agreenent.

Dillon suggests that because the Authority entered
into an agreenment with HUD and prom sed to abide by
various civil rights statutes, it effectively waived its
sovereign inmmunity. In its agreenent with HUD, the
contract signed by the Authority specifically provides
that “[a]n I ndian Housi ng Authority established pursuant
to tribal law shall conply with applicable civil rights
requi renents, as set forth in Title 24 of the Code of
Federal Regul ations.” (J.A at 150.) There is no
provision in these regulations, however, nmandating a
wai ver of sovereign immunity when a tribal housing
authority enters into an agreenent w th HUD.

Because the Authority did not explicitly waive its
sovereign imunity, we lack jurisdiction to hear this
di spute.®* Therefore, as the district court correctly
poi nted out, Dillon may pursue in tribal court any clains
he may have against the Authority under the Indian G vil

*Even if we found that the Authority waived sovereign immunity, we still would
not have federa question jurisdiction to resolve this dispute. Johnson v. Prarie ISland
Dakota Sioux, 21 F.3d 302, 304-05 (8th Cir. 1994) (per curiam). Dillon failed to allege
acause of action under Title VII, 42 U.S.C. 88 2000e(b) and 2000e-2(i), or under 42
U.S.C. 881981, 1985, and 1986, see Runs After v. United States, 766 F.2d 347, 354
(8th Cir. 1985); Wardle v. Ute Indian Tribe, 623 F.2d 670, 672-73 (10th Cir. 1980).
Neither party raised this issue on appeal; and, similar to our approach in Weeks
Construction, Inc. v. Oglala Sioux Housing Authority, 797 F.2d 668, 670 (8th Cir.
1986), we first addressed the issue of tribal sovereign immunity; see also Johnson, 21
F.3d at 305 (explaining that in Weeks our court treated “sovereign immunity and
subject matter jurisdiction as separate inquiries’).
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Rights Act, 25 U S.C. 88 1301-1303, and other applicable
| aw.

For the reasons set forth above, we affirm the
judgnent of the district court.
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