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STEVENS, District Judge.

Roy WI Il non, personal representative of the estate of Carla WII non
Jones, deceased, filed this wongful death action agai nst Wal -Mart Stores,
I ncorporated, claimng that Wl -Mart was negligent by failing to inplenent
feasi bl e precautions and
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failing to use ordinary care to nmaintain the premises of the \Wal-Mart
Supercenter in Searcy, Arkansas, in a reasonably safe condition. The
district court granted defendant’s notion for sumary judgnent dism ssing
WIllnmon's entire action.? WIllnon tinmely appealed. W affirm

. BACKGROUND

At approximately 9:30 p.m on the night of April 17, 1995, M tchel
Skinner and Patric Patterson drove to the Wal-Mart Supercenter in Searcy,
Arkansas, and parked their vehicle in a space close to the door. For
thirty mnutes or nore, the two sat in their car snoking narijuana and
net hanphetanmine. Later, both nmen left the vehicle and proceeded to the
front of the store where Skinner watched as Patterson pretended to nake a
tel ephone call and play a video gane. Skinner was dressed in shorts and
a tank top, Patterson wore |long pants and a pull-over shirt. Patterson
also carried a twelve inch-knife in his pants which created a bulge in his
pocket .

After the two had pretended to make the tel ephone call and to play
the video gane for approxinmately ten minutes, they sat down on a bench in
front of the store. Skinner and Patterson spent ten to fifteen m nutes on
the bench during which time Patterson made coments of a sexual nature
about various wonen as they entered the store. Skinner was shaking due to
hi s consunpti on of nethanphetam ne, and he returned to the car

At approximately 10:15 p.m, Carla WIIlnon Jones arrived at the Wl -
Mart Supercenter, parked her car, and entered the store. Wile she was
shoppi ng, Skinner and Patterson noved their car to a parking space near
hers. Wen M. Jones returned, Patterson approached her and asked for
assi stance starting their car. M. Jones refused. Wen she opened her car
door Patterson shoved her inside. Thereafter

2Willmon v. Wal-Mart Stores, Inc., 957 F. Supp. 1074 (E.D. Ark. 1997).
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Ski nner and Patterson drove Ms. Jones’ vehicle to a nearby business and
forced her into the trunk and then returned to Wal-Mart to pick up their
vehicle. Later that evening, Skinner and Patterson raped and nurdered Ms.
Jones.

Roy WIlInon, acting on behalf of his deceased daughter’'s estate,
brought this wongful death action against Wal-Mart pursuant to Arkansas
| aw. WIllnon alleges that Wal-Mart is liable for negligently failing to
i npl enent feasible precautions and failing to use ordinary care to naintain
the store prenmises in a reasonably safe condition. The district court
granted defendant’s notion for summary judgnent concl udi ng that Wal-Mart
owed no duty of care to Ms. Jones under Arkansas | aw

1. DI SCUSSI ON

This court reviews de novo the district court’s decision to grant a
nmotion for sumary judgnent. Brodnicki v. Cty of Qmha, 75 F.3d 1261
1264 (8" Cir. 1996). The judgnment will be affirnmed only if the record
shows that there is no genuine issue of material fact and the prevailing
party is entitled to judgnent as a matter of law FeD. R CQv. P. 56(c).

Wl lnon argues that the court erred in concluding that Wal - Mart was
not |iable under Arkansas | aw because it was under no duty to protect M.
Jones fromthe crininal acts inflicted upon her. The courts of Arkansas
have not directly addressed the issue presented in this case. Under these
circunstances, this court nust attenpt to predict the manner in which
Arkansas courts would decide the question. Pearce v. Cornerstone dinic
for Wonen, 938 F.2d 855, 857 (8!" Cir. 1991).

The district court concluded that Arkansas would not inpose liability
on Wl -Mart for failure to protect Ms. Jones pursuant to Boren v. Wrthen
Nat’'l Bank of Arkansas, 324 Ark. 416, 921 S.W2d 934 (Ark. 1996). In
Boren, the Arkansas Suprene Court addressed the question of whether a bank
had a duty to protect patrons




using its ATM machines fromcrimnal attacks by third parties. |n Boren
the court began its analysis by noting that on several prior occasions
Arkansas recogni zed the duty of a business owner to protect its patrons
fromcrimnal attacks. However, it also noted that a duty was inposed only
where the owner or its agent was aware of the danger presented by a
particular individual or failed to exercise proper care after an assault
had comenced. 921 S.W2d at 940. The court then described the three
tests that have developed in other jurisdictions for deternining when a
busi ness owes its invitees a duty of care to protect them from cri m nal
acts of third parties and considered the applicability of each to the case.

First addressed was the Specific Harm Test. Under this approach a
busi ness owner is liable for failing to protect its custoner if it is aware
of the inmmnent probability of specific harmto that custoner. See, e.g.
Cornpropst v. Sloan, 528 S.W2d 188 (Tenn. 1975); Page v. Anerican Nat’
Bank & Trust Co., 850 S.W2d 133 (Tenn. App. 1991); Fuga v. Conercia Bank-
Detroit, 202 Mch. App. 380, 509 N.w2d 778 (1993). There is no duty
pl aced upon businesses to protect their custoners fromcrimnal acts of
third parties unless they know or have reason to know that acts are
occurring or are about to occur on the premses that pose inmnent
probability of harmto an invitee. Boren, 921 S.W2d at 940. This test
was not adopted by the court in Boren. Rather, the court concl uded that
this approach was inapplicable in the ATM context, noting that if this were
the standard for liability it would be “virtually inpossible” to hold a
financial institution liable for crimnal acts occurring at ATM nachi nes
because ATMs are al nbost al ways unmanned and, therefore, the owner woul d
never be aware of a specific imrinent probability of harmto is custoner
I d.

Second, the court considered the Prior SSmlar Incidents Test. Under
this approach a business is liable for failing to protect its custoners
fromcrimnal acts if sinmlar acts have previously and recently occurred
on the property in sufficient nunbers to put the business owner on notice
of the likelihood of danger. See_WIllians v. First Ala. Bank, 545 So. 2d
26 (Ala. 1989); Dyer v. Norstar Bank, N. A, 186 A D.2d 1083,




588 N.Y.S.2d 499 (1992). In Boren the court found that this was the
appropriate test for determning the bank’s liability but held that because
there had only been one prior attack at the same ATMthree nonths earlier
the attack on Boren was not reasonably foreseeable, and thus the bank was
not |iable.

Third, the court considered the Totality of the G rcunstances Test.
Under this approach if the nature, condition, and | ocation of the prem ses,
and any prior simlar incidents nmake the crimnal act at issue foreseeable,
then the business owner is liable for failing to protect its custonmers from
these types of acts. See Torres v. United States Nat’'l Bank, 65 O. App.
207, 670 P.2d 230 (1983); lsaacs v. Huntington Memil Hosp., 38 Cal. 3d 112,
211 Cal. Rptr. 356, 695 P.2d 653 (1985). This test is the npbst expansive
and the court in Boren specifically declined to adopt it noting that “[t]o
do so would result in the inposition of a duty to guard agai nst random
crimnal acts by third parties, a duty we have heretofore not inposed on
any ot her businesses.” Boren, 921 S.W2d at 941.

The district court concluded that the Arkansas Suprene Court would
extend Boren beyond cases involving crinminal attacks at ATM nachi nes and
apply it to the facts of this case. Because Boren specifically rejected
the Totality of the CGrcunstances test but |eft open the question of which
of the remaining two tests should be applied, the district court here
applied both the Specific Harmand the Prior Sinmilar Incidents tests.

Wth respect to the Specific Harm Test, WIInbon contends that the
facts he presented are sufficient to create a jury question on the issue
of whether Wal -Mart had reason to know of the imminent probability of harm
to Ms. Jones. WIlIlnmon maintains that Skinner and Patterson were highly
visible on Wl -Mart's premises for at |east an hour prior to the abduction
and that it was clear that they had no legitimte busi ness purpose being
there. Further, three fenal e patrons who saw Ski nner and Patterson at Wl -
Mart just prior to the abduction testified by deposition they felt that
t heir physi cal



safety was threatened by these two nmen. The district court noted, however,
that WIIlnmon had presented no evidence that any VWl -Mart enpl oyee knew t hat
Ski nner and Patterson were on the prenises on the evening Ms. Jones was
abducted or that they were acting strangely. Further, the court held that
even if an enpl oyee had observed the nen, their conduct was non-viol ent and
could not have foreshadowed their subsequent violent crines against Ms.
Jones. Accordingly, because Wal-Mart did not know or have reason to know
that the crinmes against M. Jones were occurring or that there was an
i mmnent probability of harmto her, the district court concluded that
liability could not be inposed under the Specific Harmtest. W find no
error in the district court’s ruling on this issue.

The district court also concluded that Wal-Mart could not be held
liable under the Prior Simlar Incidents test. WIInon submtted evidence
denonstrating that between January 22, 1993, and April 17, 1995, the date
of Ms. Jones’ abduction, there were fifty-one reports of crines at the Wl -
Mart Supercenter in Searcy. O these fifty-one incidents, however, only
six could be considered violent. Therefore, the court concluded that only
these six incidents could possibly be considered sufficiently simlar to
be relevant to a determ nation of whether the abduction, rape, and nurder
of Ms. Jones was foreseeable to Wal -Mart.

The six incidents reported were: 1) on Decenber 22, 1993, a nan swung
atireiron at his sister in the parking lot, 2) on May 10, 1994, a fight
broke out in the parking lot involving five nen, 3) on June 5, 1994
anot her fight occurred in the parking lot involving five nen, 4) on August
21, 1994, a nman sl apped another man inside the store, 5) on Decenber 24,
1994, two nmen were involved in a fight in the parking lot, and 6) on March
3, 1995, a nman struck another man inside the store. The district court
conpared these incidents with the attack on Ms. Jones and noted that none
of these prior incidents appeared to have resulted in serious bodily
injury, none involved a weapon, and none was a rape or abduction.
Therefore, the court concluded that these prior incidents were not
sufficiently simlar to nake Ms. Jones’ abduction, rape, and



nmurder foreseeable to Wal-Mart, and thus the store had no duty to protect
her fromthese crines. W find no error in the district court’s ruling on
this issue.?

[11. CONCLUSION

We conclude that, however tragic the circunstances of M. Jones’
abducti on and death, the district court did not err in finding that Wl -
Mart was under no duty to protect her from the attack by Skinner and
Patterson. Accordingly, we affirmthe district court’s grant of sumary
judgnent to Wal -nmart.
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¥ We note that Judge Hendren reached a ssimilar conclusion regarding prior
incidents in a business owner’ s parking lot. See Parnell v. C & N Bowl Corp., Inc.,
954 F. Supp. 1326 (W.D. Ark. 1997), aff'd 124 F.3d 208 (8" Cir. 1997) (table).
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