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MURPHY, Circuit Judge.

This case involving a gold clause in a real estate | ease cones before
us on renmand fromthe Suprene Court for further consideration in |ight of
Congressional action subsequent to our decision of August 14, 1996.
Trostel v. Anerican Life & Cas. Ins. Co., 92 F.3d 736 (8th Cir. 1996),
vacated, 117 S.C. 939 (1997). We were asked to consider the inpact of a
statutory anmendnment which went into effect on Septenber 30, 1996, but
before oral argunent Congress acted again to elimnate the |anguage added
in 1996. The parties have now briefed and argued their conflicting views
about the possible inpact of these legislative changes on this litigation

The real estate |ease covers a commercial building in downtown Des
Moi nes, lowa. It was originally entered into in 1917 to run for ninety
ni ne years. The annual rent for the final forty five years was set at
$18, 000, and the | essor was given the option to demand paynent in gold coin
as a protection against future inflation. See Trostel, 92 F.3d at 738.
During the | ease period public policy changed in regard to gold. Congress
declared in 1933 that gold clauses were against public policy and were
t heref ore dischargeable dollar for dollar in United States currency. Joint
Resol ution of June 5, 1933, 48 Stat. 112, 113 (1933) (fornerly codified at
31 U S.C 8§ 463) (codified as amended at 31 U.S.C. § 5118(d)(2)). More
than forty years later the policy changed once nore. On Cctober 28, 1977,
Congress anended the underlying statute to nmake gold cl auses enforceabl e
again if they were part of an obligation issued after COctober 27, 1977
Act of Cctober 28, 1977, Pub. L. No. 95-147, § 4(c), 91 Stat. 1227, 1229
(codified as anended at 31 U.S.C. § 5118(d)(2)).

The lease was ultimately assigned in 1990 to Anerican Life and
Casualty Insurance Conpany (Anerican Life), and in 1993 the |essors
demanded paynent of the rental obligation in gold coin. Anmerican Life
refused, and the | essors sought a



decl aratory judgnent to enforce their demand. The district court granted
summary judgnment to Anerican Life. W reversed after deternmining that the
gol d clause was enforceabl e under the 1977 statutory anendnent because in
the 1990 assignment Anerican Life had assuned all obligations of the
original lease. Trostel, 92 F.3d at 740-41.

Shortly thereafter Congress anended the underlying statute by adding
a provision to the otherwi se unrelated Economc Gowth and Regul atory
Paperwor k Reduction Act of 1996. Wth the new anendnent the statute read
in pertinent part:

An obligation issued containing a gold clause or governed by a
gold clause is discharged on paynent (dollar for dollar) in
United States coin or currency that is legal tender at the tine
of paynment. This paragraph does not apply to an obligation
i ssued after Cctober 27, 1977. This paragraph shall apply to
any obligation issued on or before OCctober 27, 1977

not wi t hst andi ng any assi gnnent or novation of such obligation
after Cctober 27, 1977, unless all parties to the assignnent or
novation specifically agree to include a gold clause in the new
agr eenent .

31 U.S.C. 8§ 5118(d)(2) (1996 anendnent highlighted).?

The Suprene Court then granted certiorari and renmanded the case to
this court “for further consideration in light of the Econonmic Gowh and
Regul at ory Paperwork Reduction Act of 1996, P.L. No. 104-208, Sec. 2609.~"
117 S. Ct. 939 (1997). A briefing schedule was established, stayed at
request of both sides to permt discussions of possible settlenent, and then
reinstated with nodified dates. Before oral argunent could be heard
Congress acted again. This tine it elinnated the provision it had

The amendment also provided that it would not apply to gold clause obligations
finally adjudicated before its passage.
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added to the gold clause statute in 1996. Public Law 105-61, § 641. The
| egi slation, signed into | aw on Cctober 10, 1997, stated that:

[s]ection 5118(d)(2) of title 31 United States Code, is anmended
by striking “This paragraph shall” and all that follows through
the end of the paragraph

Oral argunent was then postponed to permt additional briefing on the
implications of the new | egislative action.?

The parties disagree as to the significance of the anendnents.
Anerican Life asserts that the gold clause in the | ease cannot be enforced
because the 1996 anendnent was witten to be retroactive and the parties did
not “specifically agree” to include the gold clause in the 1990 assi gnnent.
It therefore is only obligated to pay the | ease anbunt of $18, 000 per year
on the building. It says the 1997 anendnment has no effect here because it
is not retroactive, citing Landgraf v. U S |I. FilmProducts, 114 S.Ct. 1483
(1994). The lessors argue that the gold clause in this | ease continues to
have effect under either statute. They contend that the 1997 anendnent is
retroactive, nmaking the 1996 anendnent now irrel evant. They al so say that
even if the 1996 anmendnent applies to this lease, the gold clause is
enf orceabl e because Anerican Life explicitly agreed in the assignnent to be
bound by “all of the terns and conditions” of the 1917 | ease, and one of the
terns of that |ease was the gold cl ause.

American Life argues that the resolution of this case is a sinple
matter of applying the Landgraf hol ding which requires a clear expression
of Congressional intent before a statute will be given retroactive effect.
It is unable to cite a case, however,

’The parties have sought permission to file post-argument briefs addressing
retroactivity issues, and their motions are granted.
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where the presunption was enployed in a situation sinmlar to the one here.?
The 1996 anendnent says that it “shall apply to any obligation issued on or
before Cctober 27, 1977 . . .,” thus indicating on its face a retroactive
intent. See Landgraf, 114 S. C. 1483. The 1997 enactnent sinply states
that the prior anmendnent is stricken. It does not use the type of |anguage
normal |y associated with retroactive effect. See id. |Its apparent intent,
however, is to elimnate the effect of the previous year’'s enactnent, and
to apply it in that way here would not inplicate the policy interests
underlying the presunption against retroactivity. This policy “has
consi stently been expl ained by reference to the unfairness of inposing new
burdens on persons after the fact.” 1d. at 1500. As to the parties in this
case, the interests of “fair notice, reasonable reliance and settled
expectations,” id. at 1499, would weigh in favor of interpreting the 1997
amendnent to return the lawto its forner state as it existed in 1990 at the
time of the assignnment to American Life.

The sequence of the legislative anendnents and the invol venent of
these parties in that process are part of the full context of this case.*
Each anendnent reflected a desire to influence its outcone, and each was
passed as a small item in an otherwi se unrelated statute.® The 1997
anendnent provided for the elinmnation of the entire 1996 anendnent, and
there is nothing to suggest that the |anguage was carefully crafted to
prevent its application here.

*The statutory background in Landgraf was strikingly different from the one here.
The statutory provisions at issue there were part of fundamental changesin civil rights
law and resulted from a lengthy deliberative process. Seeid. at 1491, 1493. After
Congress considered and rgjected a version of the Civil Rights Act which had express
retroactive language, it ultimately enacted a statute with none. Seeid. at 1491-92.

“Initiatives by the parties in respect to the legislation were discussed at oral
argument.

°The 1997 reped was asmall part of avoluminous act entitled “ Treasury, Postal
Service and General Government Appropriations, 1998.”
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If a requirement of explicit statutory |anguage comanding
retroactivity is necessary for the 1997 anendnent to have an effect on this
case, however, then we nust consider the effect of the 1996 anendnent as
controlling. The 1996 anendnent required that a gold clause be specifically
agreed to in order to be effective. The 1990 Warranty Assignnment and
Assunption agreenent which controlled the assignnent of the lease to
Anerican Life contains a reference to the original | ease and provides that
the assignor transfers the | easehold interest and that Anerican Life, the
assi gnee:

hereby accepts, assunes and agrees to be bound by al
of the terns and conditions to be kept, observed, and
perfornmed by the lessee in said |ease, as anended
above described, fromand after August 1, 1990.

W previously held that this assignnent amounted to a novation. This
nmeant that the gold clause was enforceable under the 1977 statute since
under lowa | aw the 1990 novation anpunted to a new obligation issued after
the key statutory date. See Klipp v. lowa Grain Indemity Fund Board, 502
N.wW2d 9, 11 (lowa 1993); Eitzen's Estate v. Lauman, 3 N W2d 546, 549-50
(lowa 1942). Under the 1996 anendnent a gold clause is not enforceable
“notwi t hst andi ng any assi gnnent or novation” of a contract including such
a clause unless the parties “specifically agree to include a gold clause in
the new agreenent.” 31 U . S.C. § 5118(d)(2). The substituted contract nust
therefore denonstrate explicit intent to include a gold clause in the new
obligation or it is not enforceable.

The substituted contract in this case satisfies the 1996 statutory
requi rement because it specifically included each clause of the origina
contract as a newterm American Life expressly assunmed “all of the terns
and conditions” (enphasis added) of the 1917 contract, and the gold cl ause
in that contract was enforceabl e under the statute as it existed at the tine
of the 1990 assignnent and as anmended in 1996. Under



lowa |aw an assignnent is a contract subject to the traditional rules of
constructi on and where unanbi guous, its words will be interpreted according
to their common neaning. Broyles v. lowa Dep't of Soc. Services, 305 N W2d
718, 721-22 (lowa 1981) (citing 6A C.J.S. Assignments 8§ 2 (1975); Kinney v.
Capitol-Strauss, Inc., 207 NW2d 574, 576-77 (lowa 1973)). The terns of
this assignment reveal the parties’ intent to agree to include all original
| ease cl auses, including the gold clause, in the new agreenent created in
1990, thus satisfying the requirenents of the 1996 anendnent.

Anerican Life clains that even if it specifically agreed to include
the gold clause, the lessors did not. The statutory requirenent is not
satisfied unless “all parties” to the contract have agreed. Anerican Life
argues the lessors did not even realize that they coul d demand paynent under
the gold clause until 1991. The original lessor agreed in 1917 to all
future assignments of the | ease, however, and thus there was no need for
themto agree to the gold clause contenporaneously with the 1990 novation
The statute only requires that all parties specifically agree to include a
gold clause, not that all parties contenporaneously agree to include the
clause. The original lessor specifically agreed to all clauses in the 1917
| ease, including the gold clause, as well as to all future assignnents, and
| essors are the successors in interest. This is sufficient to satisfy the
speci fi c agreenent requirenent.

After reviewing the pertinent |egislation subsequent to our earlier
decision and the argunents raised by the parties, we conclude that the gold
clause in this lease is enforceable and we reinstate our prior decision.
Accordingly, we remand the case to the district court for further
proceedi ngs consistent with this opinion and Trostel v. Anerican Life & Cas.
Ins. Co., 92 F.3d 736 (8th Gr. 1996).°

®This resolution makes it unnecessary to consider the lessors' arguments that the
1996 amendment is beyond the power of Congress under the Commerce Clause or that
the lease is commercially impracticable or voidable because of a failure of a
fundamental condition.
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