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Ant hony Slaughter and Roy Leonard were tried before a jury and
convicted of conspiracy to commt wire fraud and wire fraud in August,
1996. They appeal their convictions. W affirm the judgnent of the
district court.?

l.

On June 3, 1996, a federal grand jury returned an 11-count indictnment
charging Slaughter, Leonard, and WIllie Stafford with conspiracy to
conmmt wre fraud and wre fraud. See 18 U S.C. 88 371 and 1343. The
i ndi ct nent charged Sl aughter, Leonard, and Stafford® with conspiring with
others to defraud their enployer, Ford Mtor Conpany, by subnmtting
fraudul ent overtine clains. According to the indictnent, Howard MDaniels,
a superintendent at the Ford plant in dayconb, Mssouri, submtted
fraudul ent overtine clains on behalf of Slaughter, Leonard, and ot hers.

Trial comenced August 12, 1996. MDaniels, who pleaded guilty to
an earlier indictnment concerning the sane fraudul ent schene, testified at
Sl aughter's and Leonard's trial. According to MDaniels, he initiated the
schene in early 1993. He approached Ford enpl oyees and offered to adj ust
their overtime hours in return for cash kickbacks. As a Ford
superintendent, MDaniels could enter the conpany’'s conputer system and
adj ust enpl oyee hours throughout the Ford plant. Using this schene, false
payroll information was transmtted by interstate wire fromthe O aycono
plant to Ford's headquarters in Dearborn, Mchigan. After a period of
time, McDaniels asked Herman Moore, another Ford enpl oyee, to provi de nanes
and soci al security nunbers of other enpl oyees who would participate in the
schene. Mbore did so, collecting
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ki ckbacks from the enployees he recruited and giving the npney to
McDani el s.

McDaniels testified to entering fraudulent overtine for both
Sl aughter and Leonard. MDaniels stated he dealt directly with Leonard,
whil e Moore recruited Sl aughter. Evi dence showed that Slaughter knew
McDaniels was inputting the false overtine clains. MDaniels testified
Sl aughter told himhe knew MDaniels was putting noney on his check, but
"he wouldn't tell on the schene."

During the trial, the government |earned MDaniels had perjured
hi msel f. MDaniels falsely denied entering fraudul ent overtine for two
addi ti onal Ford enpl oyees. After discovering his false testinony, the
governnent recalled MDaniels, who adnmtted his perjury. Defense counse
were then pernmtted to reopen MDaniels’ cross-exanination

Moore also testified at trial. He related how he recruited Sl aughter
to participate in the overtine schene. O her witnesses corroborated
Sl aughter's invol venent. Ronald Sheppard, a Ford enpl oyee who parti ci pat ed
in the overtine schene, testified that Sl aughter asked hi mabout getting
paid for overtinme he had not worked. John Cartwight, another Ford
enpl oyee involved in the schene, testified he asked Moore who el se was
participating. More gave hima nunber of nanes, including Slaughter's.

In January, 1994, Ford began investigating the schene. |nvestigator
Scott Laing interviewed Slaughter on February 9 or 10, 1994, and
i nterviewed Leonard on February 10, 1994. Sl aughter told Laing he noticed
receiving too nmuch noney on one check, but stated he reported this to his
union committeeman. Slaughter also told Laing he had worked one weekend
for which he received overtine pay, but he denied having received overtine
pay for another weekend when Ford's records showed he received extra
conpensation. Leonard told



Lai ng he had worked the weekends for which he received overtine pay.

Sl aughter and Leonard both testified at trial. Slaughter said he did
not notice having been paid overtine for any week but one, and stated he
reported that overpaynent to his union commtteenan. Leonard stated he had
al so noticed receiving overtine pay for one weekend, but did not realize
he received overtine pay for any other period.

During jury deliberations, the jury sent the court a question
concerning the conspiracy instruction. The jury had been instructed that
to find defendants guilty of conspiracy, it needed to find:

FIRST, that . . . two or nore persons reached an agreerrent or
cane to an understanding to commit wire fraud . . . ;

SECOND, that [defendants] knowingly and intentionally joi ned in
t he agreenent or understanding to commit wire fraud . . . ;

THIRD, that at the tine [defendants] joined in the agreenent or
under st andi ng, [they] knew that the purpose of the agreenent or
understanding was to submt false overtine information with the
intent that Ford pay for the false overtine; and

FOURTH, that while the agreenent or understanding was in
effect, a person or persons may have joi ned the agreenent and
knowi ngly caused the false payroll information to be
transnitted from the Ford plant at Cdaycono to Ford
headquarters i n Dearborn, M chigan.

The jury asked whet her defendants, to be found guilty of conspiracy,
needed to know that the falsified data was transmtted to Mchigan by wire.
The jury further asked whet her defendants al so needed to know that the
schenme violated federal |aw.



The court responded to the jury's questions by subnitting a new
i nstruction, which stated:

FIRST, that . . . two or nobre persons reached an agreenent or
canme to an understanding to subnit false overtine information
to Ford with the intent that Ford pay for the fal se overtinme .

SECOND, that [defendants] knowingly and intentionally joined in
the agreenent or wunderstanding to subnit false overtine
information to Ford with the intent that Ford pay for the fal se
overtinme information . . . ;

THIRD, that at the tine [defendants] joined in the agreenent or
under standi ng, [they] knew that the purpose of the agreenent or
understanding was to subnmt false overtine information with the
intent that Ford pay for the fal se overti ne;

FOURTH, in order to carry out the agreenent or understanding,
it is reasonably foreseeable by sonmeone participating in the

agreenent that the false payroll information would be
transnitted by electronic transm ssion fromthe Ford plant in
G aycono to Ford headquarters in Dearborn, Mchigan . . . ; and

FIFTH, that interstate wre comunications were used in
transmitting the false overtine information to Ford Motor
Conpany to Dearborn, M chigan
Def ense counsel objected to the new instruction and suggested t hey woul d
need to reargue the case to address the instruction, but nmade no fornmal
notion for reargunent.

On August 22, 1996, the jury returned its verdict, finding Slaughter
guilty of three of four wire fraud counts and conspiracy to comit wre
fraud. The jury found Leonard guilty of six of seven wire fraud counts and
conspiracy to commit wire fraud.

.
A
Sl aught er appeals his conviction. He argues: (1) the evidence was
insufficient to support the jury's verdict; (2) the court erred in
subm tting the anended conspiracy instruction; and (3) the



i ndi ct nrent shoul d have been disnissed for failure to plead materiality.

1
Evi dence is sufficient to sustain a conviction if, when viewed in the
light nost favorable to the governnent, it offers substantial support for
the verdict. G asser v. United States, 315 U S. 60, 80 (1942); United
States v. Marin-G fuentes, 866 F.2d 988, 992 (8th Cir. 1989). It is
axi omatic that we do not “pass upon the credibility of wi tnesses or the

weight to be given their testinony.” United States v. Wtschner, 624 F.2d
840, 843 (8th Cir. 1980) (citing Stanley v. Henderson, 597 F.2d 651, 653
(8th Cir. 1979)).

Sl aughter argues there was insufficient evidence fromwhich to find
he knowi ngly and intentionally participated in a schene to defraud Ford
Mot or Conpany, or that he violated any known |egal duty. He points out
that, because of his variable work schedul e, his paychecks varied from week
to week. Slaughter clains the only witnesses whose testinony tied himto
the schenme were participants thenselves. He challenges the credibility of
t hese wi t nesses because they bargai ned with the governnent in exchange for
their testinony. This argunent was initially directed to the jury, which
rejected it at trial. W decline to revisit the jury's credibility
det ermi nati on.

To prove a conspiracy, the governnent nust show that two or nore
peopl e agreed to commit an offense, and that at |east one conspirator acted
to achieve the agreenent's illegal purpose. United States v. Hoel scher
764 F.2d 491, 494 (8th Cir. 1985). The governnent nust prove, beyond a
reasonabl e doubt, that the defendant knew the essential object of the
conspiracy. Henderson v. United States, 815 F.2d 1189, 191-92 (8th GCir.
1987). To prove wire fraud, the governnment nust show the defendant

voluntarily joined a schenme to defraud another out of noney, that he did
so



with intent to defraud, that it was reasonably foreseeable interstate wire
conmuni cati ons woul d be used, and that interstate wire conmuni cati ons were
used. United States v. Proffit, 49 F.3d 404, 406 n.1 (8th G r. 1995)
Atlas Pile Driving Co. v. DiCon Fin. Co., 886 F.2d 986, 991 (8th Cir.
1989).

Here, McDaniels testified that Slaughter told himhe could be trusted
not to "tell on the schene." Mbore testified he recruited Slaughter into
t he schene. O her conspirators related conversations w th Sl aughter
showi ng Sl aughter’s know edge of, and participation in, the schene. Ford' s
investigator told of Slaughter’s claimthat he reported an overpaynent to
his union conmtteenman, Tom Law enson. Law enson, however, deni ed having
any such conversation. This evidence, viewed in the light nost favorable
to the governnent, shows Slaughter's knowl edge of the schenme and its
pur pose, and his agreenment to participate.

In reaching its verdict, the jury clearly credited the testinony of
the governnent's witnesses. That sone of these witnesses were nenbers of
t he schene does not underm ne the verdict. W=tschner, 624 F.2d at 843; see
also United States v. Cunningham 83 F.3d 218, 222 (8th Cir. 1996).
Certainly, whether a witness has a plea agreenment with the governnent, and

whether a witness will receive a sentence reduction in exchange for his
testinony, is relevant in assessing the witness's credibility. Uni ted
States v. Roan Eagle, 867 F.2d 436, 443-44 (8th Cr. 1989). The jury,
however, is always the ultimte arbiter of a witness's credibility, and

this Court will not disturb the jury's findings in this regard. Wtschner
624 F.2d at 843. As such, we reject Slaughter's claim of insufficient
evi dence.

2.
Bot h Sl aughter and Leonard challenge the district court's anended
conspiracy instruction. They claimthe instruction



constructively anmended the indictnent. In particular, they claim the
instruction inproperly converted the case into one of conspiracy to submt
false information, while the indictnent charged conspiracy to commit wire
fraud. W disagree.

A jury instruction constructively anmends the indictnent if the
instruction "nodif[ies] the essential elenents of the offense charged so
that a substantial likelihood exists that the defendant was convicted of
an offense other than that charged in the indictnent." United States v.
Johnson, 934 F.2d 936, 941 (8th Cir. 1991). W find no such constructive
amendrent in this case, because the revised instruction did not nodify the

essential elenments of the crine charged in the indictnent.

The district court’s revised instruction required a finding that two
or nore people agreed to subnit false overtine information to Ford,
i ntending that Ford pay noney based on the false information. A finding
that two or nobre people agreed to subnit false overtine information
necessitates a finding that two or nore people agreed to defraud Ford. The
jury was told it must find defendants knowingly and intentionally joined
this agreenment, knowing its purpose. This requires a finding that
defendants joined the agreenent knowing its purpose was to defraud Ford.
Finally, the instruction told the jury it nust find this false infornmation
was transferred by interstate wire, and that the use of this comunication
nmet hod was reasonably foreseeable. W find the district court’'s
instruction fairly tracks the elenents of the indictnent’s charges of
conspiracy to commit wire fraud.

Sl aughter further argues the revised instruction misstates Eighth
Crcuit law, because it required the jury to find it reasonably foreseeabl e
that interstate wire comunications would be used to effectuate the
conspiracy. Slaughter asserts the conspiracy nust have contenpl ated the
use of interstate wire. As we set out above, the governnent needed to show
only that the use



of interstate wire was reasonably foreseeable. See Proffit, 49 F. 3d at 406
n.1; Atlas Pile Driving Co., 886 F.2d at 991

Sl aughter al so argues the district court denied reargunent follow ng
the court’s reply to the jury, thus prejudicing his defense and violating
Rule 30 of the Federal Rules of Crimnal Procedure. Hi s argunent
necessarily fails; as we have deternined above, the instruction neither
anended nor added a new elenent to the indictnent’s charge. As such,
reargument was not required. See United States v. Fontenot, 14 F.3d 1364,
1368 (9th Cir. 1994) ("A supplenental instruction which nerely clarifies
an existing theory does not nmandate additional argunents.").

Finally, Slaughter argues the district court's response to the jury
was premature. W disagree. A district court is afforded broad discretion
in responding to a jury's requests for supplenental instruction. United
States v. Felici, 54 F.3d 504, 507 (8th Cir. 1995), cert. denied, 116 S.
Ct. 251 (1995). The district court's reply fell well within its broad
discretion. W find no error in the instruction or its timng.

3.

Finally, Slaughter argues that the district court erred in denying
his nmotion to dismiss the indictnent for failure to plead materiality.
This argunent is without nerit. W join our sister court in the Tenth
Circuit infinding that "materiality is not a separate essential el enent
of wire fraud." United States v. Daily, 921 F.2d 994, 1006 (10th GCir.
1990); cf. United Healthcare Corp. v. Anerican Trade Ins. Co., 88 F.3d 563,
571 n.5 (8th Gr. 1996) ("[I]t is well settled that . . . a show ng [of
detrinental reliance] is not required to prove . . . wire fraud."). The

district court correctly denied Slaughter's notion to dism ss.



Leonard al so appeals his conviction. He argues: (1) the indictnent
all eged a single conspiracy, when the trial evidence proved multiple
conspiracies; (2) the governnent knew, or should have known, MDaniels'
testinony was perjured; (3) the court erred in its reply to the jury's
guestion concerning the conspiracy instruction; and (4) cunul ative errors
at trial denied himhis right to a fair trial and due process.

1
Leonard contends the evidence at trial proved nmultiple conspiracies,
rather than the single conspiracy with which he was charged. He argues
this caused a variance and urges that the variance is fatal to the verdict.
Leonard’s argument, however, is unavailing.

It is a question of fact for the jury whether the governnent has
shown a single conspiracy or nmultiple conspiracies. United States v.
Morales, 113 F.3d 116, 118-19 (8th CGr. 1997); see also 2 Devitt, Blackmar
and O Malley, Federal Jury Practice and Instructions 8§ 28.09, at 179-80
(4th ed. 1990) (instruction on single or nultiple conspiracies). Notably,

nei t her defendant requested a nmultiple conspiracy instruction, nor did they
object to the initial conspiracy instruction. Under these circunstances,
it is problematic whether this issue is properly before us. United States
v. Merritt, 982 F.2d 305, 306-07 (8th Cir. 1992) ("This court wll not
consider an issue raised for the first tine on appeal absent a show ng of

plain error resulting in a miscarriage of justice."); see also Fed. R
Crim P. 52(b). Here, we find there was no plain error because the
evi dence reveal ed only a single conspiracy.

A singl e conspiracy involves individuals "sharing conmon purposes or
obj ectives under one general agreenent." Morales, 113 F. 3d at 118-19
(quotations omtted). Thus, if the evidence shows "one overall agreenent

to conmit an illegal act," the evidence

-10-



reveal s a single conspiracy. 1d. at 119 (quoting United States v. Regan
940 F.2d 1134, 1135 (8th Cr. 1991)). A jury may find an overall agreenent
when the participants in the conspiracy share a cormbn ai m or purpose, and

enj oy nmutual dependence and assistance. |1d.

If the indictnent charges a single conspiracy, but the evidence shows
mul ti pl e conspiracies, a variance exists. Id. To determ ne whether a
variance exists, "we consider the totality of the circunstances, including
the nature of the activities, the location and tine frame in which the
activities were perforned, and the participants involved." 1d.

Viewing the evidence in the Iight nost favorable to the verdict, we
find this was a single, “hub and spokes” conspiracy. |In such a conspiracy,
"the hub constitut[es] the central figure, the spokes fornf] its various
branches and ranifications, and all [are] held together by the rim which
represents the agreenment." Hayes v. United States, 329 F.2d 209, 214 (8th
CGr. 1964) (quotations omtted). Here, MDaniels was the conspiracy's hub

and its spokes were the enployees who benefitted fromthe fal se overtine
subm ssions, and thereafter divided their ill-gotten overtine paynents with
McDani el s or his agent, Moore.

Neither the law, nor logic, requires that all of the conspirators
know each other or the full extent of the conspiracy’'s reach. See id. at
213 ("To unite [conspirators] in a single conspiracy it is only necessary
that the activities of each individual or group be directed toward
acconplishing a single crimnal objective.") (quotations omtted). |ndeed,
a single conspiracy exists even where the nenbers of the conspiracy
undertake to commit several crines, so long as there is a single agreenent.
See id. ("If there is but one agreenent, there is but one conspiracy.").
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Even adopting Leonard's view that the evidence revealed nultiple
conspiracies, a view we decline to adopt, his argunent fails. W need not
reverse a conviction nerely because of a variance. "Rat her, we nust
reverse [for variance] only when a 'spillover' of evidence from one
conspiracy to another has prejudiced a defendant's substantial rights."
Moral es, 113 F.3d at 1109. Here, Leonard has not shown or argued any
“spillover” occurred, nor have we found any which could have acted to his
prej udi ce

The governnent did not allege or attenpt to show Leonard was
connected to any other conspiracy. See id. No one suggested Leonard acted
to further anyone's interests beyond his own. The conspiratorial events
were straightforward: MDaniels entered fraudul ent overtine hours for a
limted nunber of Ford enployees. See United States v. Jones, 880 F.2d 55,
66 (8th Cr. 1989) ("[T]lhis case did not involve so many conspirators and

conspiracies that a jury could not be expected to give separate and
i ndi vidual consideration to the evidence agai nst each defendant."). The
governnent presented sufficient evidence against Leonard to |eave us no
concern that the jury's verdict was based on evidence of wunrelated
conspiracies.* See Mrales, 113 F.3d at 120. Accordingly, we reject

Leonard's variance claim

2.

Leonard's second argunent, that he was prejudiced by MDaniels’
perjured testinony, is without nerit. To prevail on this claim Leonard
must show the governnent used perjured testinmony that it knew or should
have known was perjured. United States v. Perkins, 94 F.3d 429, 432-33
(8th Cir. 1996), cert. denied, 117 S. C. 1004 (1997). Leonard nust
further show a

“This determnation is bolstered by the jury's acquittal of
Leonard' s co-defendant, WIllie Stafford, and by its acquittal of
Leonard on Count 2 and Sl aughter on Count 7.
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"reasonabl e |ikelihood" that the perjured testinony could have affected the
jury's judgnment. [d.

Here, we need not even exam ne whether the governnent knew or should
have known the testinony at issue was perjured, as we find no likelihood
it could have affected the jury's judgnent. MDaniels’' testinony that he
did not enter fraudulent overtine for two unindicted Ford enpl oyees had no
bearing on whether he entered fraudulent overtine for Leonard, anopng
ot hers. On discovering the perjury, the governnent inmediately and
properly advised the court and defense counsel. MDaniels was recall ed,
admtted his fal sehoods, and was subjected to cross-exani nation concerning
his willingness to give false testinony under oath. The jury knew full
well that McDaniels had lied. W cannot fathom how Leonard coul d have been
prejudiced by having the governnent's star witness shown as a self-
confessed perjurer. Accordingly, we reject this claim

3.

CQur discussion concerning the propriety of the revised conspiracy
instruction disposes of Leonard's clains in this regard. See supra 8§
[1(A)(2).

4.

Finally, based on our prior determ nations, we reject Leonard's claim
that cunul ative errors denied hima fair trial or due process.

M.
The judgnment of the district court is affirned.

HEANEY, Circuit Judge, concurri ng.
I concur in the result reached by the majority because neither

def endant requested a nultiple-conspiracy instruction nor did they object
to the initial conspiracy instruction. Thus, in ny view
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the issue is not properly before us, and there has been no showi ng that a
m scarriage of justice results froman affirmance.
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