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HENLEY, Senior Circuit Judge.

Douglas R and Lilly Tenbarge appeal from a judgnent
of the district court granting summary judgnent in favor
of Ames Taping Tool Systens, Inc. W reverse and renmand
for further proceedi ngs.

'The Honorable Robert R. Beezer, United States Senior Circuit Judge for the
Ninth Circuit, Sitting by designation.



Backgr ound

From 1983 until 1993, Douglas Tenbarge worked as a
drywall installer. Hs primary duty was to apply drywal
conmpound and tape al ong the seans of drywall panels. 1In
applying the conpound and tape, Tenbarge used an Anes
Aut o Taper, known as a Bazooka. In 1991, Tenbarge
began to experience nunbness in his hands and fingers and
saw a physician, who eventually referred him to Dr.
Ri chard Chusak, a plastic surgeon. |In Novenber 1992, Dr.
Chusak di agnosed bil ateral carpal tunnel syndronme (CTS),
and in Decenber 1992 and January 1993 operated on both of
Tenbar ge' s hands.

In 1994, Tenbarge and his wfe filed an action in
M ssouri state court against Anmes, the manufacturer and
| essor of the Bazooka. Tenbarge raised Mssouri |aw
clainms of strict liability, negligence, and breach of
warranty. Hs wife raised a |l oss of consortium claim
After renoving the action to federal district court, Anmes
nmoved for sunmmary judgnent. Cting Daubert v. Merrel
Dow Pharnmaceuticals, Inc., 509 US 579 (1993), the
conpany argued that there was an "insufficient scientific

basis to prove that Tenbarge's use of the Bazooka caused
himto suffer [CTS]." J.A at 45. In support of its
notion, Ames submtted portions of the depositions of
Wl liam Nel son, the Tenbarges' ergononm cs expert, and
Digby WIllard, their design expert. The Tenbarges
opposed the notion, asserting there was sufficient proof
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of causati on. In part, they relied on Dr. Chusak's
deposition, in which he expressed the opinion that the
repetitive and strenuous use of the Bazooka caused
Tenbarge's CTS and that there were no other contributing
factors. In reply, Anmes submtted portions of t he
deposition of Dr. Peter Nathan, who, at the conpany's
request, exam ned Tenbarge in February 1996. Dr. Nat han
stated that although no one knew the precise cause of
Tenbarge's CTS,



Tenbarge presented several risk factors associated wth
CTS. The doctor noted that Tenbarge had rheunatoid
arthritis, was "somewhat" overweight at 220 pounds, and
had admtted to drinking twelve beers a week.

The district court granted Anes' notion for sunmary
judgnent. The court found it unnecessary to resolve the
Daubert issue, holding that even if the expert testinony
was admssible it would fail to establish that the
Bazooka was a substantial factor in causing Tenbarge's
CTS. The court acknow edged Dr. Chusak's opinion that
t he Bazooka caused Tenbarge's CTS, but discounted his
opi ni on because he had not ruled out other work and non-
work related activities that could have contributed to
the CTS. In particular, the court noted that Tenbarge
had rheumatoid arthritis, was overwei ght, and consuned
al cohol . The Tenbarges filed a post-judgnent notion,
arguing that the court had inproperly granted sunmary
j udgnment sua sponte. They asserted that Anmes had not
rai sed a causation issue in its sumuary judgnent notion
and that the court erred in relying on Dr. Nathan's
deposition because they had not had an opportunity to
respond to it. The Tenbarges argued that Dr. Nathan's
conclusions about contributory factors were either
refuted or unsupported by the record, citing to portions
of Dr. Chusak's and Dr. Nathan's depositions and to
addi ti onal nedical records. The district court denied
the notion, holding it had not raised the issue of
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causation sua sponte and refusing to consider the
additional citations or evidence.

| ssues
“In reviewng a decision of a district court to grant
sunmary judgnment we nust apply the sane strict standard
as the district court.” Prudential Ins. Co. v. Hinkel,
1997 W. 422798, at *1 (8th Cr. July 30, 1997) (No. 96-
3684) (internal quotation




omtted). W repeat those well-established standards. "A
court should grant summary judgnent if ‘there is no
genui ne issue of material fact' and 'the noving party is
entitled to a judgnent as a matter of law' " Id.
(quoting Fed. R CGv. P. 56(c)).

O course, a party seeking summary judgnent
al ways bears the initial responsibility of
informng the district court of the basis for
its nmotion, and identifying those portions of
"t he pl eadi ngs, deposi tions, answer s to
I nterrogatories, admssions on file, together
wth the affidavits, if any," which it believes
denonstrate the absence of a genuine issue of
material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986)
(quoting Fed. R Cv. P. 56(c)) (enphasis added). I n
the face of a properly supported notion, "[t]he burden
then shifts to the nonnoving party to 'set forth specific
facts showi ng that there is a genuine issue for trial.'
" Prudential, at *1 (quoting Fed. R Cv. P. 56(c)).
"[I]n ruling on a summary judgnent notion, the [c]ourt
views the facts in a light nost favorable to the
nonnovi ng party and allows that party the benefit of all
reasonable inferences to be drawn from that evidence."
ld. at *2.

Applying those standards, we believe that the
district court erred in granting summary judgnent. Even
I f Ames had generally raised a causation issue in its
summary judgnent notion, the district court erred in
relying on Dr. Nathan's deposition. Because Anes did not
initially rely on the doctor's deposition or any nedi cal
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evidence in support of its sunmary judgnent, it did not

fulfill its burden of "identifying those portions" of the
record which "denonstrate the absence of a genuine issue
of material fact." Celotex, 477 U.S. at 323. Thus, the

Tenbarges did not have a neani ngful opportunity to show
that there were disputed issues of fact as to the all eged
contributory causative factors. Cf. Madewell v. Downs,
68 F.3d 1030, 1048 (8th Cr. 1995) (sua sponte grant of
summary judgnent "proper only where the party against
whom judgnent wll be entered was given sufficient
advance notice and an adequate




opportunity to denonstrate why summary judgnent should
not be granted'') (internal quotation omtted).

On appeal, the Tenbarges assert that had they known
the district court would rely on Dr. Nathan's deposition
they would have been able to denonstrate, as they
attenpted to do in their post-judgnent notion, the
exi stence of disputed issues concerning the alleged
contributory causative factors. For exanple, as to the
rheumatoid arthritis, the Tenbarges point out that Dr.
Nat han conceded that the rheumatoid arthritis was first
di agnosed in Septenber 1993, alnpbst two years after
Tenbarge began experiencing CIS synptons; that the
di agnosis did not refer to his wists; and that there was
no evi dence of active rheumatoid arthritis in Tenbarge's
wrists or hands during the doctor's 1996 exam nati on.
J.A at 818-19. The Tenbarges also note that Dr. Chusak
testified that he saw no evidence of rheumatoid arthritis
at the tine of his exam nation. J.A at 224. As to
Tenbarge's alleged weight problem the Tenbarges note
that there was no record support for Dr. Nathan's belief
t hat Tenbarge wei ghed 220 pounds, and that Septenber 1991
medi cal records show that at six feet tall and 190 pounds
he was not overwei ght. J. A at 666. As to al coho
consunption, the Tenbarges point out that Dr. Nathan
stated he did not know how nuch consunption would
contribute to CTS, believed that "one drink a day keeps
t he doctor away," and had no evidence that Tenbarge drank
nore than one to two beers a day. J.A at 821. View ng
the Tenbarges' evidence and all reasonable inferences
therefromin the Iight nost favorable to them we agree
with them that there are disputed issues of fact as to



al |l eged contributory causative factors.?

*The district court also believed that there were disputed issues of fact as to
whether Tenbarge's work-related activities contributed to his CTS. In arriving at this
conclusion, the court did not view the evidence in the light most favorable to the
Tenbarges, as it was required to do. Even Dr. Nathan stated that "as far as

[ Tenbarge's] work was concerned . . . none of it presented . . . arisk factor in terms of
[CTS]." JA. at 823.
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The Tenbarges go on to argue that, even if there were
no disputed issues of fact as to alleged contributory
factors, the district court still would have erred in
granting summary judgnent. They contend that the
district court msapplied Mssouri law by placing the
burden on themto disprove other possible causes for CTS.
Again, we agree. Al though in sone jurisdictions a
plaintiff my be required to present evidence to
"elimnate other causes that may fairly arise fromthe
evidence[,]'' Kaplon v. Hownedica, Inc., 83 F. 3d 263, 267
(8th Gr. 1996) (applying Arkansas l|aw (internal
quotation omtted), the Mssouri Suprene Court has held
that in order to nake a subm ssi ble case on causation, a
plaintiff is not required "to exclude every causative
factor, save that for which the defendant is liable."
Kircher v. Purina MIlIls, Inc., 775 S.W2d 115, 117 (M.
1989) (en banc). Nor is a plaintiff required to "prove
an absol utely positive causal connection." [d. Instead,
a subm ssible case on " 'causation is nade where the
evidence is susceptible to a reasonable inference that
I njuries' to plaintiff resulted from defendant's
product." Ray v. Upjohn Co., 851 S. W2d 646, 654 (M.
C. App. 1993) (quoting Kircher, 775 S.W2d at 117). 1In
Kircher, the <court explained that "[s]uch evidence
establishes that the injury or damage is not nerely the
result of several equally probabl e causes.” 775 S. W 2d
at 117.

Based on our review of Mssouri cases, we concl ude
that Dr. Chusak's opinion that Tenbarge's use of the
Bazooka caused his CTIS is sufficient evidence of
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causation.?®

3We note that in discussing causation both the Tenbarges and the district court
use theterm "substantial factor.” In Callahan v. Cardinal Glennon Hosp., 863 S.\W.2d
852, 861 (Mo. 1993) (en banc), the Missouri Supreme Court noted some confusion
between the "substantial factor" causation test and the "but for" causation test. The
court observed that many cases, "although called substantial factor cases, are required
to meet a 'but for' causation test." 1d. The court explained that " '[b]ut for' is an
absolute minimum for causation because it is merely causation in fact." Id. at 862. The
court then clarified that the " 'but for' test for causation is applicable in all cases except
those involving two independent torts, either of which is sufficient in and of itself to
causetheinjury." Id at 862-63. Inthiscase, it appears that the Tenbarges are relying
on "but for" causation, that is, "but for" the use of the Bazooka Tenbarge would not
have developed CTS. See Gagev. Morse, 933 SW.2d at 416-417 ("but for" doctor's
negligence plaintiff was harmed despite intervening infection); Ray, 851 S.W.2d at 652
(chemical caused plaintiff's asthma even though other risk factors may have been
present).
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In fact, this case is simlar to Ray. In that case, a
jury awarded plaintiff $1.5 mllion for respiratory
probl ens caused by his inhalation at work of funes from
a chem cal manufactured by the defendant. On appeal, the
def endant argued that the plaintiff failed to make a
subm ssible causation case, noting testinony that
plaintiff's problens "could have been caused by other
chem cal s, dust, or his snoking of cigarettes," and that
plaintiff had not proved that he had only been exposed to
def endant's chem cal . Ray, 851 S.W2d at 654. CGiting
Kircher, the court rejected defendant's argunent, noting
that at Jleast two doctors had testified that the
plaintiff's problens were caused by inhalation of
defendant's funes. [d. at 653. See also Gage v. Morse,
933 S.W2d 410, 416-17 (M. C. App. 1996) (sufficient
evi dence of causati on based on physician's testinony that
initial treatnment of plaintiff's knee caused harm despite
evidence of intervening infection); Nugent v. Oaens-
Corning Fiberglas, lInc., 925 S. W2d 925, 930 (M. C.
App. 1996) (sufficient evidence of causation based on
expert testinony that exposure to asbestos was cause or
contributing cause of disease); Kircher, 775 S.W2d at
117 (sufficient evidence of causation based on testinony
of veterinarian that contam nated feed caused sickness).
As an alternative basis for affirmance, Anmes renews
its argunent that the testinony of the Tenbarges' design
and ergononics experts was insufficient under Daubert.
We decline to address the Daubert issue in the first
I nstance. "The Suprene Court in Daubert nmakes it plain
that the trial court is to act as a gatekeeper in
screeni ng [ expert] t esti nony for rel evance and
reliability, that is, mke an assessnent whether the
reasoni ng and nethodol ogy underlying the testinony is
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scientifically valid." Peitzneier v. Hennessy |ndus.,

Inc., 97 F.3d 293, 296-97 (8th Cr. 1996), cert. denied,
117 S. Ct.
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1552 (1997).4 In fact, Anmes acknow edges that after
filing its summary judgnent notion, it filed a notion in
limne to exclude the expert evidence and requested a
Daubert hearing, which the district court denied as noot.
We also decline to address in the first instance Anes'
other argunents raised on appeal as grounds for an
af fi rmance.

Accordingly, we reverse and remand for further
proceedi ngs not inconsistent with this opinion.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, ElIGHTH C RCUIT.

“We note that the Ninth Circuit has recently held that Daubert is inapplicable to
a mechanical engineer's testimony in a products liability case. McKendall v. Crown
Control Corp., 1997 WL 448265 (9th Cir. Aug. 8, 1997) (No. 95-56657). However,
in Peitzmeier, this court held that Daubert is applicable to an engineer's testimony. 97
F.3d at 297.
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