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This case involves an appeal from an injunction inposed by the
district court! following a bench trial, enjoining the defendant from
requiring the plaintiff to conply with state certificate of need
requi renents or otherwi se obtain a certificate of need in connection with
its plans for a newclinic. W affirm

The plaintiff, Planned Parenthood of Greater lowa, Inc. (PPl), is a
non-profit lowa corporation which operates 16 clinics in lowa. Its clinics
provide conprehensive famly planning and reproductive health care
services, including pregnancy diagnosis and counseling, early prenata
care, first and early second trinester pregnancy terminations, birth
control counseling, diagnosis and treatnment of sexually transmtted
di seases and urinary tract infections, and cancer screening. |In 1995 the
plaintiff announced plans to build and operate a clinic in the Quad Cities
area of lowa and Illinois. Upon learning of the plaintiff’'s plans, sone
i ndividual s and organi zati ons opposed to abortions held neetings and
rallies in an effort to thwart the plaintiff's plans for the clinic.
Certain nenbers of the opposition groups concentrated their efforts on
bringing their cause to the attention of various nenbers of the lowa state
| egi slature, the Governor’'s office, and the |owa Departnent of Health. (ne
of the stated goals of the opposition was to convince state officials to
require the plaintiff to conply with state certificate of need procedures
before allowing the plaintiffs to construct its proposed clinic.

In 1977 the lowa General Assenbly enacted the certificate of need
(CON) statutes to regulate the devel opnent of new or changed
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institutional health services in that state. See, 1977 lowa Acts, ch. 75.
The CON process is a regulatory franmework designed to ensure “that the
offering or developrment of new institutional health services be
acconplished in a manner which is orderly, economnical and consistent with
a goal of providing necessary and adequate institutional health services
to all the people of [lowa] while avoiding unnecessary duplication of
institutional health services and preventing or controlling the cost of
delivering these services.” |d. To this end, lowa |aw prohibits the
of fering or devel opnent of any new or changed institutional health service
“Wi thout prior application to the [Departnent of Health] for and receipt
of a certificate of need . . . .” lowa Code 8§ 135.63(1)(1995). To comence
the CON process, the sponsor of a project nmust first subnit a “letter of
intent” to the Departnent of Health (Departnment) giving a brief description
of the proposed project. lowa Code & 135.65; lowa Adnmn. Code r. 641-
202.2(1). Not | ess than 60 days thereafter, the sponsor may subnit an
application for a CON, pay a fee, and thereby commence a fornmal review of
the application. lowa Code § 135.65; lowa Adnmn. Code r. 641-202. CON
applications are reviewed by the Health Facilities Council (Council) which
is housed within the offices of the Departnent and whose nenbers are
appoi nted by the Governor. The decision to grant or deny a CON is nade by
t he Council. The defendant, Christopher G Atchison, was sued in his
official capacity as the Director of the lowa Departnment of Health. He was
not a menber of the Council

The plaintiff alleges that only in response to the pressures exerted
by the opposition groups, and for the sol e purpose of blocking construction
of a clinic that would provide pregnancy ternination services, the
Departnent began a canpaign to delay or derail plans for the plaintiff's
proposed clinic, by requiring the plaintiff to undergo the CON process.
This was so, despite that in



the ten years prior to this case, no simlarly structured health care
facility which opened in the state was nade to apply for a certificate of
need.

On Novenber 15, 1995, Barb Nervig, the Departnent enployee in charge
of the CON program sent a letter to the plaintiff stating it had cone to
the attention of the Departnent that the plaintiff was planning to
construct a new clinic in Davenport, lowa. The express purpose of the
letter was to informthe plaintiff of the CON process and to alert it that
its project nmay be subject to review under the CON regul ations. After no
response was forthcom ng and at defendant Atchison’s direction, on January
9, 1996, Nervig sent another letter to the plaintiff requesting information
about its proposed clinic so that a “determination of reviewability under
Certificate of Need” could be nade. 1In response to this letter, on March
11, 1997 special counsel to the plaintiff sent a letter to the Departnent
detailing its proposed clinic and requesting a “reviewability
determi nation” fromthe Departnment. On April 8, the Departnent returned
a letter to the plaintiff indicating that its proposed project was
revi ewabl e under the CON statute. N ne days later the plaintiff filed this
action, pursuant to 42 U.S.C. 8§ 1983, seeking a declaratory judgnent that
the defendant’s reviewability determination unconstitutionally burdened
potential patients’ privacy rights because it was made for the purpose of,
and woul d have the effect of, inposing an obstacle on access to abortion
The defendants nmoved the district court to disnmiss and abstain from
exercising jurisdiction over the matter pursuant to Younger v. Harris, 401
US 37 (1971). The district court denied the notion, and after a one-day
court trial, enjoined the defendants fromrequiring the plaintiff to conply

with the CON requirenents. This appeal foll owed.



Inissuing its ruling, the district made a nunber of findings of fact
and concl usions of |aw which, for purposes of brevity, are only summari zed
herein. There are approxi mately 140,000 wonen of child bearing age in the
Quad Cities area, and fromthis group approxi mately 125 wonen per nonth
seek aborti ons. Thirty percent of the clinic's services would be devot ed
to offering pregnancy termnation services, which services would not
ot herwi se be avail able anywhere within 50 niles of the Quad Cities. Sone
of the opponents to the clinic organized and conducted public rallies in
their canpaign to inpede PPlI's proposed construction. The Governor of
|l owa, who is opposed to abortion, spoke at one of these rallies in support
of the opponents’ cause.

Al though the Governor’'s office normally comrunicated with the
Departnment through a designated liaison, in this natter, the Governor's
Chi ef-of - State and spokesnman, Bob Rafferty, communicated directly with the
def endant Atchison regarding the issue of PPl and the certificate of need.
The Departnent’s Deputy Director, David Fries, took charge of the matter.
After the Departnent’s January 9 letter to PPl but before PPlI's response,
Fries took the unprecedented step of convening a four-nenber special team
to address PPlI’'s plans. Following PPl's response to the Departnent’s
letters, and while the team s discussions of PPl's request for a
reviewability determ nation were taking place, nenbers of the opposition
groups contacted Rafferty to express concerns about how the matter was
bei ng handl ed. Rafferty in turn contacted Atchison to discuss the process
by which plaintiff's |etter was being reviewed. Thereafter, the Departnent
of Health inforned plaintiff that its project was revi ewabl e under the CON
| aw, notwi thstanding that the team was nade aware that CON had not been
applied to any famly planning clinics constructed in the prior ten years.
The



April 8 letter was drafted by Nervig, submitted by Fries to Atchison, and
a copy was provided to Rafferty after Atchison approved the final draft.?

The team concl uded PPl's proposed clinic was reviewabl e because it
was a new “institutional health facility” subject to CON reviewability
insofar as it was an “organized outpatient facility.” lowa Code §
135.61(14)(d). An organi zed outpatient facility is further defined as “.

a facility, not part of a hospital, organized and operated to provide
health care to noninstitutionalized and nonhonebound persons on an
outpatient basis . . . .” lowa Code § 135.61(2). The code, however,

exenpts from CON, those private offices or clinics of individual
physi cians, dentists or other practitioners, or groups of practitioners,
who are health care providers . . . .” ld. The court found that in the
several years prior to this case, the delivery of health care in |lowa has
under gone consi derabl e change. Anobng the nobst significant aspects of that
change is the delivery of primary physician care through clinics structured
as businesses that are not owned or controlled by physicians, but that
enpl oy or contract w th physicians. PPI's proposed clinic would be so
structured. That is, the clinic would be owned by the corporation, PPI

which would in turn contract with non-owner physicians to deliver health

care services to the clinic's patients.

Wth the energence of this new nbde of health care delivery, the
Departnment was faced with applying outdated statutes to a health care
delivery system not contenpl ated by those statutes.

2This was the first tinme that Atchison, Fries, and speci al
team nmenber M ke Marshall, an executive officer within the
Department, had ever been involved with a CON reviewability
determ nation--an inquiry which, in the past, was normally
conducted by Nervig and her predecessor Leona Ri ggenburg.
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Thus, the practice of the department in the several years prior to this
case was to construe the physician-controlled office/clinic exception to
CON reviewability as broadly as possible in order to exclude from
reviewability the outpatient clinics, such as PPlI's, that characterize the
new node of prinmary physician health care delivery. If a new proposed
facility was available for use by qualified physicians seeking “access,”
then the facility was viewed as an organi zed facility subject to review
If the facility was not open in this sense, but was instead closed to all
physi ci ans except those the facility chose to enploy or contract with, then
it was viewed as a clinic of physicians or a group of health care
practitioners, and not subject to review. Alternatively, if a proposed
facility provided services by or under the supervision of a physician, and
the services were of the sane type as were historically available in a
private physician’s office, then the facility was not subject to review
under the CON statutes. As a result of this interpretation of the statute,
in the ten years preceding this case, no simlarly structured outpatient
clinic had been required to obtain a certificate of need before opening for
busi ness. Indeed, other clinics providing essentially the sane services
as PPl, but not pregnancy termnation services, were exenpted from CON
review by the Departnent’s interpretation of the physician-controlled
of ficelclinic exception.

The district court further found, based on past practice, the
def endant woul d not have required the plaintiff to satisfy CON requirenents
if Rafferty had not contacted himin response to his contacts from nenbers
of the groups opposed to abortion. “Wthout question the defendant would
not have required the plaintiff to satisfy CON requirenents if the
plaintiff's intention had been to provide famly planning and rel ated
services but not a nedical doctor performng abortions.” Atchison was
i nfluenced by Rafferty’s contacts into requiring the plaintiff to satisfy
CON



requirenents, thinking that Rafferty wanted CON requirenents satisfied

Al though Rafferty testified he thought a decision about applying CON | aws
shoul d be based on past practices, the district court concluded if Atchison
had understood that to be Rafferty’'s position, Atchison would not have
required PPl to satisfy CON requirenents.

The court concluded further that the defendant had not denonstrated
the State has a substantial interest in requiring PPl to satisfy CON
requi renents. Moreover, defendant’s attenpt to apply the CON requirenent
did not withstand scrutiny under adninistrative precedents inasmuch as he
did not adequately justify his reasons for deviating from past
reviewability deterninations. The court ultimtely concluded that the
def endant’ s reviewability determ nation substantially and
unconstitutionally obstructed access to abortions.

Def endant’s principal argunent on appeal is that the federal district
court shoul d have abstai ned pendi ng conpl etion of the CON process hefore
the lowa Health Facilities Council, and appeals therefromw thin the state
system pursuant to the principles set fourth in Younger v. Harris, 401 U S.
37, 91 S. . 746, 27 L.Ed.2d. 669 (1971). W review the district court’'s
abstention decisions under the Younger principles for an abuse of
discretion. Fuller v. Uland, 76 F.3d 957 (8" Cir. 1996).

I n Younger, the Suprene Court held, in the absence of extraordinary
circunstances, the doctrine of abstention precludes injunctive relief
agai nst enforcenent of a state crinminal statute by a federal court, when
state court proceedings relative to that enforcenent are pendi ng. Younger
401 U.S. at 54, 91 S.Ct. at 755.



Abstention is based |largely upon principles of federalismand conity which
i ncl ude:

a recognition of the fact that the entire country is made up of
a Union of separate state governnents, and a continuance of the

belief that the National Governnent wll fare best if the
States and their institutions are left free to performtheir
separate functions in their separate ways . . . . [This concept

represents] a system in which there is sensitivity to the
legitimate interests of both State and National Governnents,
and in which the National Governnent, anxious though it may be
to vindicate and protect federal rights and federal interests,
al ways endeavors to do so in ways that wll not unduly
interfere with the legitimate activities of the States.

Younger, 401 U.S. at 44, 91 S .. at 750; Aleghany Corp. v. MCartney, 896
F.2d 1138, 1142 (8" Cir. 1990). Fol | owi ng Younger, the Suprene Court
extended the doctrine to those non-crininal state court proceedings,

i ncludi ng adm ni strative proceedi ngs, where: (1) there are ongoing state
proceedings that are judicial in nature; (2) the state proceedings
inplicate inportant state interests; and (3) the state proceedings afford
an adequate opportunity to raise federal clains. Mddlesex Ethics Conmittee
V. Garden State Bar Association, 457 U.S. 423, 432, 102 S. Ct. 2515, 2521

73 L.Ed.2d 116 (1982). The defendant maintains that all three of the
M ddl esex criteria are net, and that abstention was therefore required.

The plaintiff, on the other hand, argues the district court properly
refused to abstain because at the tinme this suit was filed in federa
court, there were no ongoing state proceedings that were judicial in
nature. W agree.

As noted, pursuant to lowa |law, the sponsor of a proposed new
institutional health service is required to submt a “letter of intent” to
the Departnent briefly describing its proposed project. lowa Code §
135.65(1). Once the letter of intent is received by the Departnent, the
sponsor may then, after 60 days, subnmit a



formal application, pay a fee, and, if the application is accepted by the
Departnent, thereby commence a “fornal review of the application. |owa
Code § 135.66(3). A formal review, at a mninmm consists of evaluation
of the application against the nunerous criteria specified in 8§ 135.64 and
a public hearing held by the Council to afford any affected persons the
opportunity to present testinony relative to the proposed project. |owa
Code § 135.66(3) & (4).

In response to the Departnent’'s letters requesting infornmation
regarding its project, the plaintiff here supplied the requested
information and in turn submitted a request for a “reviewability
deternmi nation” from the Departnent. The defendant characterizes this
request as the “letter of intent” necessary to begin the CON application
process. Thus, the defendant argues, state proceedi ngs were underway when
the plaintiff filed this suit. W do not agree and conclude there was no
adm ni strative proceeding of a kind subject to Younger that were “ongoi ng”
wi thin the nmeani ng of Younger when the plaintiff filed its § 1983 action
in federal court.

Cenerally, a plaintiff need not exhaust adninistrative renedies
bef ore seeking federal court relief pursuant to 42 U. S.C. § 1983. Patsy V.
Board of Regents, 457 U S. 496, 102 S.&. 2557, 73 L.Ed.2d 172 (1982). The
Suprene Court has suggested, however, that application of Younger

abstention in a § 1983 action is proper where adm nistrative proceedi ngs
are coercive, begin before any substantial advancenent in the federal
action takes place, and involve an inportant state interest. Chio G vi

rights Comm ssion v. Dayton Christian Schools, lnc., 477 U'S. 619, 106
S Q. 2718, 91 L.Ed.2d 512 (1986). Here, the plaintiff was not yet subject
to coercive proceedings, and the CON adninistrative proceedi ngs had not yet

begun in earnest before the plaintiff filed in federa
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court. Al though the Departnent contacted the plaintiff and requested
information relative to the plaintiff’s proposed project, such contact,
standing alone, is not sufficient to conmence CON proceedi ngs agai nst the
plaintiff. See, Louisiana Debating and Literary Association v. City of New
Ol eans, 42 F.3d 1483 (5'™" Cir. 1995)(no ongoi ng state proceedi ngs when
plaintiff is notified of adnm nistrative conplaint of discrinmnation filed

with Human R ghts Commission); and Telco Comunication, Inc. v. Carbaugh
885 F.2d 1225 (4'" Cir. 1989)(no ongoing state adninistrative proceeding
nerely because state agency initiated contact with putative plaintiff).

Nor do we believe the plaintiff's response to the Departnent’'s letters and
subsequent request for a “reviewability determination” anounted to a
“letter of intent” as prescribed by the CON statutes. The plaintiff's
letter was a voluntary request for a prelimnary determ nation whether its
project fell within the purview of the CON statutes. Once the Departnent
notified the plaintiff that its proposal was reviewable, the plaintiff was
free to change its plans in order to fall outside the CON regul ations, or
to file a letter of intent and formal application and proceed as pl anned,
or to file this action in federal court. See, Aleghany Corp. v. Haase, 896
F.2d 1046, 1050-51 (7' Cir. 1990), vacated as noot, 499 U. S 933, 111
S.Ct. 1383, 113 L.Ed.2d 441 (1991)(8 1983 plaintiff may initiate action to
enj oi n unconstitutional state conduct if he has not violated state | aw, has

not exposed hinself to a state enforcenent proceeding, and is not a
defendant in such a proceeding, but nerely seeks to sweep away an ill ega
obstacle to his activities).

In any event, even if the transaction between the Departnent and the
plaintiff were properly characterized as ongoi ng proceedi ngs, such were not
“judicial in nature.” Mddlesex, 457 U S. at 432, 102 S.C. at 2521. “A
judicial inquiry investigates,
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decl ares and enforces liabilities as they stand on present or past facts
and under | aws supposed already to exist.” MCartney, 896 F.2d at 1143 (8"
Cir. 1990)(citing New Orleans Public Service, Inc. v. Council of Gty of
New Orl eans, 491 U. S. 350, 109 S.Ct. 2506, 105 L.Ed.2d 298 (1989)). Here,
there was no application pending before the Departnent. |t conducted no

i nvestigation, held no hearings, received no evidence, kept no record, and
enforced no liabilities. Rather, it nerely declared that the plaintiff's
proj ect revi ewabl e.

In sum we conclude the district court’s refusal to abstain was not

an abuse of discretion. W do not hold, however, that a defendant in a

civil or admnistrative proceeding can arbitrarily sidetrack that

proceeding by resorting to a 8§ 1983 action in federal court. Rat her, we

nerely find, on the facts of this case, there were no ongoi ng proceedi ngs,

judicial in nature, which would require abstention by the district court.?
V.

3Al t hough we do not decide the issue here today, at sone
point, the CON process may becone sufficiently coercive and
ongoing and judicial in nature so as to require abstention by the
federal courts. For exanple, once the “formal review of an
accepted application is underway, the argunent in favor of
abstention beconmes nmuch nore persuasive. See, e.g., Alleghany
Corp. v. MCartney, 896 F.2d 1138 (8" Cir. 1990)(abstention
proper where plaintiff sought federal relief fromadmnistrative
body’ s deni al of application rather than seeking judicial review
in state court); and Winen's Conmunity Health Center v. Texas
Health Facilities Conmm ssion, 685 F.2d 974 (1982)(abstention
proper where plaintiff sought federal declaratory and injunctive
relief after denial of CON application but before exhausting
state appeal process). Moireover, one who proceeds with his plans
to begin a new service without first obtaining a required
certificate of need does so at his own peril. The |aw nakes a
nunber of sanctions available to the Departnent for use agai nst
t hose who proceed without first obtaining a certificate where one
is required. See, lowa Code § 135.73.
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Finally, we hold the district court did not err in concluding
that by requiring the plaintiff to undergo the CON review process, the
defendants woul d i npose a substantial and unconstitutional burden on the
right of access to abortion. W reviewthe district court’s findings of
fact for clear error and its conclusions of |aw are reviewed de novo.
Canberos v. Branstad, 73 F.3d 174, 176 (8" cir. 1995).

State action that has the purpose or effect of inposing a substanti al
obstacle in the path of a woman seeking an abortion before the fetus
attains viability is an undue burden, and is unconstitutional. Planned
Par ent hood of Sout heastern Pennsylvania v. Casey, 505 U. S. 833, 112 S.Ct
2791, 120 L.Ed.2d 674 (1992). As the Casey court expl ai ned, however:

Nunmerous forns of state regulation mght have the incidenta
effect of increasing the cost or decreasing the availability of
nmedi cal care, whether for abortion or any other nedical
procedure. The fact that a | aw which serves a valid purpose,
one not designed to strike at the right itself, has the
incidental effect of making it nore difficult or nore expensive
to procure an abortion cannot be enough to invalidate it. Only
where state regulation inposes an undue burden on a wonman’'s
ability to nake this decision does the power of the State reach
into the heart of the liberty protected by the Due Process
d ause.

Casey, 505 U.S. at 874, 112 S.Ct. at 2819. CON laws in general have been
recogni zed as a valid nmeans of furthering a legitinate state interest. See,
Madar ang v. Bernudes, 889 F.2d 251 (9'" Gir. 1989)(recogni zing inportance
of CON laws in furthering the state’s legitimate interest in preventing the

establ i shment of unneeded health care facilities); Wnen's Comunity Health
Center v. Texas health Facilities Commission, 685 F.2d 974 (5'" Cir.
1982) (recogni zing inportance of CON laws in insuring health care services

are made available to all citizens in orderly econom ca
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manner); and Metropolitan Hospital v. Thornburgh, 667 F.Supp 208 (E D. Penn
1987) (CON is inmportant in establishing orderly and economical distribution

of health care resources). No one contends that lowa's CON | aws serve no
legitimate state interest, or that lowa has no legitimate interest in
enforcing its CON laws. Indeed, there is little question that enforcenent
of the CON law is not unconstitutional if it nerely has the incidenta
effect of making it nore difficult or nore expensive to procure an abortion
and does not otherw se inpose an undue burden on one’'s ability to obtain
an abortion. Casey, 505 U S. at 874, 112 S.Ct. at 2819.

There is no question but that the groups opposed to abortion have a
perfect right to lobby in favor of subjecting PPl's proposed new facility
to CON review Qur concern, however, chiefly lies in the state
authorities’ response to these | obbying efforts. In this case, although
the district court did not expressly find that the defendant acted in bad
faith, the record, the stipulated facts, and the additional findings of the
court suggest that subjecting the plaintiff to review had the intended
effect of inpeding or preventing access to abortions. The district court
found that because of the fundanental change in the manner of delivery of
health care over the past several years, the provision of the CON statutes
that excepted physician-controlled clinics from CON review were
consistently interpreted to include those facilities like the plaintiff's
whi ch characterized the new node of health care delivery. The testinony
of both Nervig and Ri ggenburg reveal ed that the broad tests used by the
Departnent in the past to determ ne whether a proposed clinic fell within
the exception to reviewability would certainly have brought PPI's clinic
within the exception. The plaintiff introduced evidence of specific
clinics across lowa that were structured simlarly to its proposed project
and which were exenpted from CON review. The plaintiff also
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i ntroduced evidence of specific famly planning clinics across |owa which
were structured sinmlarly to its proposed project, and which provided
essentially the sane services, but not abortions, and which were exenpted
from CON review. Mor eover, Departnent officials could not explain the
Departnent’s deviation fromits past practice of exenpting simlar clinics
which did not offer pregnancy termnation services to including the
plaintiff's clinic which would offer such services.

In light of the facts and circunstances surrounding the Departnent’s
decision to apply the CON requirenents to PPl, we can not say the district
court clearly erred in finding the defendant woul d not have subjected the
plaintiff to CON review if the plaintiff had not intended to provide
pregnancy term nation services. Were a requirenent serves no purpose other
than to nmake abortions nore difficult, it strikes at the heart of a
protected right, and is an unconstitutional burden on that right. Casey
505 U.S. at 878, 112 S.Ct. at 2821. Affirned.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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