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RCSS, Gircuit Judge.

Di ane Ledergerber (appellant), a Caucasian incone maintenance
supervisor with the Division of Family Services (DFS) of the M ssouri
Departnment of Social Services (DSS), filed this action on February 24,
1995. She alleged that Gary Stangler, director of DSS, and Carnen Schul ze,
director of DFS (appellees), discrinmnated against her on the basis of her
race, in violation of Title VII, 42 U S.C. 8 2000e-2; 42 U S.C. § 198l1a,
and that they retaliated agai nst her for opposing their alleged policy of
affording deference to African-Anerican enployees, in violation of 42
U S.C § 2000e-



3; 42 U.S.C § 1981la. The district court! granted summary judgnent in
favor of the appell ees. W affirm

On WNMarch 25, 1993, sixteen African-Anmerican incone nmaintenance
caseworkers jointly filed a charge of racial discrimnation against DFS
regarding hiring and eval uation practices, probationary procedures, and
general disparate treatnent. Appellant’s nane did not appear in this
charge of discrimnation. On July 20, 1993, three of these caseworkers
filed a new charge of discrimnation, this tine asserting that appell ant
had retaliated against themfor filing the earlier discrimnation charge
by searching a conplainant’s desk in her absence, selectively enforcing
of fice dress code against a conplainant, and reprinmandi ng conpl ai nants for
abusing break-tinme privileges, while ignoring infractions of other
enpl oyees.

After an investigation of the two discrinmnation charges, DSS
director Stangler found that hiring practices at the DFS office were
fl awed, that caseworker case approval and probation were inconsistently
applied, and that two of the six allegations of retaliation against
appel I ant were substantiated, including appellant’s decision to send one
conpl ai nant hone for inproper office attire and her reprimnd of another

conplainant for failing to adhere to break-tinme policies. St angl er
recommended changes in hiring, probation, and case approval practices and
nmedi ation of disputes. Concluding that the atnosphere in appellant’s

section was “rife with tension and di ssension,” Stangler al so reconrended
corrective action for appellant.

Foll owing Stangler’'s recommendation, effective Novenber 16, 1993
appellant’s staff of four inconme nmaintenance supervisors and their
caseworkers were replaced with a different staff of four incone nai ntenance
supervisors and their caseworkers. It is undisputed that appellant’'s
position as an | ncone Miintenance Supervisor |Il remained

'The Honorable Scott O. Wright, Senior United States District Judge for the
Western District of Missouri.
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unchanged, and that her basic responsibilities and staff size renmmined
substantially the sane.

Appel I ant subsequently filed suit, asserting that the replacenent of
her staff and the placenent in her file of a statenent that discrininatory
practices would not be tolerated constituted discrimnation on the basis
of her race, as well as retaliation against her for opposing appellees’
all eged policy of giving deference to African-Anerican enpl oyees. The
district court determned that appellant had established a prinma facie case
of discrimnation, but ultimtely concluded that appellant’s claim nust
fail because appel |l ant was unable to show that the appellees’ actions were
taken on the basis of race or retaliation

In reviewing a grant of sunmary judgnent, this court applies the
sane standard as the district court and views the facts in the |ight nost
favorable to the non-noving party, giving that party the benefit of all
reasonabl e inferences to be drawn fromthose facts. Harlston v. MDonnel
Dougl as Corp., 37 F.3d 379, 382 (8th Gr. 1994).

A Title VII plaintiff has the initial burden of establishing by a
preponderance of the evidence a prina facie case of discrinination. Only
upon this prima facie showi ng does the burden of production shift to the
enpl oyer to articulate sone legitinmate, nondiscrimnatory reason for the
enpl oynent action at issue. If the enployer carries this burden of
production, the burden shifts back to the enpl oyee to denpnstrate that the
proffered reason is nere pretext for discrimnation. Thomas v. Runyon, 108
F.3d 957, 959 (8th Cr. 1997).

In order to overcone her initial burden of establishing a prinma facie
case of discrimnation or retaliation, appellant was required to show,
anong other things, that she suffered an adverse enploynent action that
affected the terns or conditions of her enploynment. Harlston, 37 F.3d at
382. The district court believed that appellant satisfied this burden by
produci ng evi dence that she suffered a | oss of status and



prestige with the reassignnent of her staff. W conclude, however, that
appel lant failed to establish how such consequences effectuated a materi al

change in the terns or conditions of her enploynent. Wile the action
conpl ai ned of may have had a tangential effect on her enploynent, it did
not rise to the level of an ultinate enploynent decision intended to be
actionable under Title VII. In Harlston, 37 F.3d at 382, we stated that
“[c]hanges in duties or working conditions that cause no materially
significant disadvantage . . . are insufficient to establish the adverse
conduct required to nake a prinma facie case.” There, we held that a

secretary’s reassignnent to a different position w thout any reduction in
title, salary or benefits, even though the new position involved fewer
secretarial duties and was nore stressful, did not constitute an adverse
enpl oynent action. W stated that “[t]his describes nothing ‘nore
di sruptive than a nere inconvenience or an alteration of job
responsibilities.”” Id. (quoting Crady v. Liberty Nat'| Bank & Trust Co.
993 F.2d 132, 136 (7th Cir. 1993)). See also Flaherty v. Gas Research
Inst., 31 F.3d 451, 457 (7th Gr. 1994) (holding a semantic change in title
and a “bruised ego” did not constitute adverse enpl oynent action where pay,
benefits and level of responsibility renmamined the sane); Spring V.
Sheboygan Area Sch. Dist., 865 F.2d 883, 886 (7th Cr. 1989) (finding
“public humiliation” is not sufficient to establish age discrimnation
because “public perceptions were not a term or condition of [the
plaintiff’'s] enploynent”).

The clear trend of authority is to hold that a “purely lateral
transfer, that is, a transfer that does not involve a denption in form or
substance, cannot rise to the level of a materially adverse enpl oynent
action.” WIllians v. Bristol-Myers Squibb Go., 85 F.3d 270, 274 (7th Cir.
1996) (enphasis in original). A transfer involving only mnor changes in

wor ki ng conditions and no reduction in pay or benefits will not constitute
an adverse enpl oynent action, “[o]therw se every trivial personnel action
that an irritable . . . enployee did not like would formthe basis of a
discrimnation suit.” 1d.



Appel l ant did not suffer the type of adverse enploynent action that
is necessary to establish a prima facie case of discrimnation under Title
VI1. Appellant offers no evidence to show that an exchange of her staff,
while her salary, benefits, responsibilities, title and even office
| ocation remmined the sane,? sonehow materially altered the terns or
conditions of her enploynent. Further, the placenent of the notice in
appellant's file that discrimnation is an unl awful enploynment practice did
not constitute an adverse enploynent action. This notice, which fairly
described the law, was given to the other enployees at appellant's |evel
and sinply reiterated what was al ready part of DSS policy and perfornmance
appraisals, and was eventually deleted from the enployees' files.
Accordingly, we conclude that appellant has failed to establish a prinma
facie case of discrimnation and we affirmthe district court’s grant of
summary judgnent in favor of appellees.?

BEAM Gircuit Judge, dissenting.

The ultimate determ nation of adverse enploynent action is a question
of fact for the jury. Davis v. City of Sioux Gty, 115 F.3d 1365, 1369
(8th CGr. 1997). | disagree with the court's conclusion that no reasonabl e
jury could find that D ane

AWe agree with the Seventh Circuit that an employer cannot insulate itself from
ligbility for discrimination merely by offering atransfer at the same salary and benefits.
See Flaherty v. Gas Research Inst. 31 F.3d 451, 456-57 (7th Cir. 1994). The Seventh
Circuit noted that other circuits have found adverse employment actions “in a [SiC]
employer’s moving an employee’s office to an undesirable location, transferring an
employee to an isolated corner of the workplace, and requiring an employee to relocate
her personal files while forbidding her to use the firm's stationary and support
sarvices.” Id. (quoting Callins v. State of 1llinois, 830 F.2d 692, 703 (7th Cir. 1987)).

%We may affirm a judgment on any ground supported by the record, even if not
relied upon by the digtrict court. See Manessv. Star-Kist Foods, Inc., 7 F.3d 704, 709

(8th Cir. 1993), cert. denied, 512 U.S, 1207 (1994).
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Ledergerber has suffered from an adverse enpl oynent action, and therefore
di ssent.

In Harlston, we properly shied away from allowing a plaintiff's
subj ective perception about a reassignnment to control whether a change is
materially adverse. 37 F.3d at 382. | do not believe, however, that
Har | ston stands for the proposition that an enpl oyer can avoid Title VII
liability by characterizing all changes in duties and treatnent as
gualitative and, therefore, non-adverse. In Davis, the defendant argued
that the plaintiff's transfer to a different job at a higher salary was not
adver se. We observed that "[t]he jury apparently put nore weight on
Davis’'s evidence that the new position | acked supervisory status, had fewer
opportunities for salary increases, and offered Davis little opportunity
for advancenent. The jury was free to credit this evidence . . . . " 115
F.3d at 1369. Ledergerber, like Davis, has presented sufficient evidence
fromwhich a reasonable jury could find that she has suffered an adverse
enpl oynent acti on.

The court views the only harm worked by Ledergerber's transfer as a
| oss of status and prestige. First, | cannot accept the prem se that being
identified as a racist by one's enployer "cause[s] no nmaterially
significant disadvantage." Harlston, 37 F.3d at 382. Furthernore, we have
previously held that, under certain circunstances, the loss of public
respect and stature can constitute adverse enpl oynent action. |n Goodw n
v. Circuit Court of St. lLouis County, M., 729 F.2d 541, 547 (8th Cr.
1984) the court held that a transfer, with the sane pay, froma position
as a hearing officer to that of a staff attorney was adverse because the
new position was | ess prestigious. The |oss of intangible status has been
deened by other circuits, particularly in institutional enploynent settings
like the DFS, to be legally sufficient to state a claim of adverse
enpl oynent action. See, e.d., Bryson v. Chicago State Univ., 96 F.3d 912
(7th Cir. 1996) (loss of unofficial "in-house title" and nenbership on
university conmmttees, wthout <change in duties, rank or salary,
constitutes adverse enploynent action); De la Cruz v. New York Gty Hunan
Resources Adnmin., 82 F.3d 16 (2d Cir. 1996) (transfer from an elite
division to a |l ess prestigious unit, even though two units are




officially lateral, constitutes adverse enpl oyment action); Vojvodich v.
Lopez, 48 F.3d 879 (5th Gr. 1995) (in a section 1983 claim transfer from
position of Narcotics Lieutenant to Comuni cations/ D spatchi ng Li eut enant
constitutes adverse enploynent action because new position was "less
prestigious" and "offered | ess job satisfaction"), cert. denied, 116 S. Ct.
169 (1995).

Moreover, loss of status is not the only detrinent Ledergerber clains
to have suffered. There is evidence in the record that Ledergerber's new
subordi nates were conpri sed of |ess desirable "problem enpl oyees" that the
ot her supervisors did not want on their staff. Appellant's App. at 136,
139-40. Ledergerber's new subordinates work in the "Cains and Restitution
Unit" rather than dealing with casework and applications, and this
substantive change has her in charge of enployees in an area wi th which she
is not famliar. Appellant's App. at 136. Ledergerber reports that her
transfer has created the perception that she is a racist, which, in turn,
has resulted in nore conplaints by subordinates and has linmited her
opportunities for pronotion. Appellant's App. at 137, 140-41. Finally,
and perhaps nost tellingly, when the caseworkers initially filed their
charges agai nst Ledergerber, they requested that Ledergerber be "term nated
or transferred.” Appellant's App. at 37 (enphasis added). Fromthis, an
i ndependent investigator used by DFS to investigate the original charges
of discrimnation characterized the action taken agai nst Ledergerber as
di sci plinary. Appellant's App. at 107. Even internal departnenta
correspondence refers to the shift in staff away from Ledergerber as
"corrective action for Ms. Ledergerber." Appellant's App. at 61 and 71.

There is a controverted issue of fact as to whether Ledergerber
suf fered an adverse enpl oynent action. It is not this court's function to
resolve fact questions. This case should be remanded for trial, and I
therefore respectfully dissent.
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