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LOKEN, Circuit Judge.

In 1989, the State of South Dakota initiated a video
|ottery regul ated by the South Dakota Lottery Conmm ssion.
See S.D. CoFIED LAns Ch. 42-7A. In this type of lottery,
ganes of chance are played on coi n-operated, conputer-

controll ed video machines. The video lottery machines are
privately owned, but the State owns the

"The HONORABLE GARY A. FENNER, United States District Judge for
the  Western District of Missouri, sitting by designation.



operating software and controls the ganes through a central conputer
system The nmmchines repay players 80-95% of the anmpunts wagered. The
State takes a portion of the remmining gross revenues (initially 22% now

50 by electronically sweeping the machi ne owner’s bank
account . See generally Chance Mgnt., Inc. v. State of
Sout h Dakota, 97 F.3d 1107, 1108 (8th Cr. 1996), cert.
denied, 117 S. C. 1083 (1997); Poppen v. WAlker, 520
N. W2d 238, 249 (S.D. 1994).

I n Novenber 1993, the Lottery Conm ssion investigated
the video |l ottery machi ne market and concl uded there was
effective conpetition. Plaintiffs nonethel ess commenced
this antitrust class action in June 1994, alleging that
Video Lottery Technol ogies, Inc. (“VLT"), manufacturer of
t he nost popular video lottery machi nes, had refused to

sell its machines to new custoners for the purpose of
enforcing a conspiracy anong vendi ng nmachine distributors
to allocate territories and fix prices, all in violation

of Section 1 of the Sherman Act, 15 US C § 1.
Fol | owi ng di scovery, the district court! granted summary
judgnent for defendants on the ground that plaintiffs had
failed to present sufficient evidence of an unlawf ul
conspiracy. Plaintiffs appeal, |aunching a three-pronged
attack on the district court’s decision. W affirm

A. Plaintiffs first argue that the district court
erred in applying the legal standard for granting
sunmary judgnent in antitrust cases. Plaintiffs
criticize the court’s “heavy reliance” on Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 588
(1986), where the Suprene Court stated that “conduct as
consistent with perm ssible conpetition as with illegal
conspiracy does not, standing al one, support an inference

'The HONORABLE RICHARD H. BATTEY, Chief Judge of the United
States District Court for the District of South Dakota.
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of antitrust conspiracy.” Relying primarily on cases
fromthe Third and Nnth Grcuits, plaintiffs argue that
this portion of Mitsushita does not apply to this case
because the conspiracy they allege served defendants

econom c interests. However, we are anong the majority
of courts and commentators who read Matsushita nore
broadly. See




Lovett v. Ceneral Mdtors Corp., 998 F. 2d 575, 578-79 (8th
Cr. 1993), cert. denied, 510 U. S. 1113 (1994); Gty of
M. Pleasant, lowa v. Associated Elec. Co-op, Inc., 838

F.2d 268, 273 (8th Cir. 1988); 11 AreeDA AND HOVENKAMP, ANTI TRUST LAW
1 322, at 70-72, 75-81 (rev. ed. 1995). In its Menorandum QOpi ni on
and Order, the district court discussed at |length the
appropriate summary judgnent standard in conplex

antitrust cases, carefully reviewng these relevant
cases. W conclude that the court properly articul ated
and applied the governing summary judgnent standard of
this Grcuit.

B. Plaintiffs next argue that the district court
engaged in inproper summary judgnent fact-finding when it
accepted defendants’ explanations for market conditions
t hat , in plaintiffs’ Vi ew, evidence an unl awf ul
conspiracy. To put this issue in context, we nust
briefly describe the South Dakota video |lottery machine
mar ket .

The private sector participants in the South Dakota
video |lottery are defined by statute. The State
separately licenses video lottery machi ne manufacturers
and distributors, who manufacture and sell the nmachi nes;
“operators,” who own the machines and account to the
State for their revenues; and ganbling “establishnents,”
where the machines are played by consuners of this

gover nnent - sponsored ganbl i ng. See S.D. CoDFIED LAws
88 42-7A-1(15-17), 41-45. Li censed manufacturers and
distributors nust sell their nmachines to |icensed

operators, who typically | ease the machines to |licensed
est abl i shnents. Only bars, restaurants, and inns that
sel | al coholic bever ages may becone | i censed
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establishnments. Operators and establishnents negotiate
their respective shares of the nmachine revenues renaini ng
after the State takes its cut. Typically, those shares
are stated as a percentage “split,” such as 50-50.

The South Dakota video |ottery commenced in Cctober

1989. By the end of 1989, six manufacturers were
| icensed to sell video lottery machi nes approved by the
St at e. Not surprisingly, those best prepared to

distribute t hese machi nes wer e t he establ i shed
distributors of coi n- oper at ed vendi ng machi nes,
busi nesses that for years



had pl aced j uke boxes, pool tables, pinball nmachines, and
dart boards in bars and restaurants around the State.
These distributors and their trade association, the Misic
and Vendi ng Associ ation (“MA"), had successfully | obbied
the Legislature to authorize a video lottery. Wen the
| ottery began, MVA nenbers had obtai ned operator |icenses
and were ready to supply video lottery machines to
| i censed establishnents |ocated on the operators’ well -
establ i shed vendi ng nachi ne routes.

As the lottery got underway, sonething unanticipated
occurred -- South Dakota ganblers overwhelmngly
preferred to play video |lottery nmachi nes manufact ured by
VLT. But these popular machines proved hard to get.
Beginning as early as the fall of 1989, new y-established
operators, including |icensed establishnents that
obt ai ned operator |icenses so they could buy their own
machi nes, had difficulty buying machines from VLT. To
outsiders, it appeared that VLT was refusing to deal with
anyone other than well-established vending nachine
distributors and those “squeaky wheel s” who threatened
litigation or conplained to the Lottery Conmm ssion.
Though VLT denied such an exclusionary policy and the
Lottery Conmm ssion’s investigation concluded that the
mar ket pl ace was sufficiently conpetitive, the naned
plaintiffs -- two licensed operators and three |icensed
establishnments -- snelled an unlawful conspiracy and
began this action against VLT, certain |licensed operators
who are | ong-standi ng vendi ng machi ne distributors, and
t he MWA.

Plaintiffs’ Allegations. Although the |awsuit was
initially pronpted by VLT s refusal to sell video lottery
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machines to plaintiffs and others fromthe fall of 1989
to late 1993, plaintiffs’ antitrust clains evolved
t hrough discovery and the sunmary judgnent process to
i ncl ude the follow ng allegations:

-- MWA and the operator defendants conspired to
all ocate operator territories in South Dakota. WA
menbers have their own distribution routes and went to
great lengths to avoid conpeting in each other’'s
territories. For exanple, MA nenber



protocol is to refer a conpetitor’s conpl ai ni ng custoner
to that conpetitor, rather than try to obtain the
account .

-- MVA and the operator defendants conspired to fix
prices by agreeing to nmake video lottery machines
avail able to establishnments for a 50-50 split of the net
revenues. In 1989, one MA nenber circulated a sanple
| ease agreenent showng a 60-40 split. The operator
defendants then agreed to adopt the 50-50 split, which
was reflected in over 80% of their contracts wth
establishnments between 1989 and 1993. When the
conspiracy broke down,? the operators’ share of negoti ated
splits decreased.

-- VLT knowi ngly enforced the operator conspiracy by

refusing to sell its video lottery machines directly to
establishnments, or to licensed operators other than the
operator conspirators. VLT s policy of not selling

machi nes to operators who | eased to establishnents at 90-
10 or 80-20 splits hel ped enforce the cartel’s conspiracy
to i npose 50-50 splits on establishnents. VLT assuned the
role of cartel enforcer out of gratitude for help MA
menbers gave VLT in quickly obtaining a South Dakota
manuf acturer |icense, and out of fear that MA woul d
otherwi se use its influence to tarnish VLT s reputation

?Paradoxically, plaintiffs allege that the conspiracy broke down as aresult of
the Lottery Commission’ s investigation but argue that the Commission’s report --
which found the video lottery machine marketplace competitive -- should be ignored
asirrelevant. Inour view, the heavily regulated nature of this businessis highly
relevant in determining whether “the inference of conspiracy is reasonable in light of
the competing inferences of independent action.” Matsushita, 475 U.S. at 588.
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i n other States.

Def endant s’ Response. In noving for sumary
j udgnent, defendants painted a very different picture of
the video Ilottery mnmachine market than plaintiffs’
conspi racy-dom nated portrait:




-- When the video lottery began, long-tinme vendi ng
machi ne distributors had well-defined territories or
routes, typically enconpassing the area in which custoner
machi nes can be serviced in one day’'s drive. These
operators concentrated on placing the new video lottery
machines wth existing bar, restaurant, and hotel
custoners in their traditional territories. When
supplies of the popular VLT machines becane |imted,
operators served their existing custoners first. There
was no agreenent to allocate territories or custoners.
Many MVA nenbers have overl apping routes, and plaintiffs
have no evidence describing defendants’ behavior along
route overl aps, where one m ght reasonably expect to find
conpetition absent a conspiracy.

-- The 50-50 revenue split was comon in the coin-
oper ated vendi ng machine industry |long before the video
| ottery. Wen the lottery was new and its prospects
uncertain, | i censed operators and establi shnents
reasonably adopted this equitable-looking split; indeed,
the naned plaintiffs and ot her non- WA operators did so.

When the initial | eases expired, operators and
establi shnments renegoti at ed based upon actual experience
with VLT nmachines. Establi shnents wth profitable

machi nes demanded and received nore generous splits.
Thus, the increase in split variety (pricing diversity),
which plaintiffs attribute to the conspiracy breaking
down, is entirely consistent with what wuld have
happened in a conpetitive marketpl ace.

-- VLT was not the enforcer for an operator cartel.

Thr oughout the alleged conspiracy, VLT sold nmachines to
non- WA nenbers, to new entrants in the operator narket,
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and occasionally to establishnents that obtained operator
| i censes and could lawfully buy machi nes. VLT s refusals
to deal are explained by factors other than the all eged
conspi racy. First, VLT s sales policy, which predated
its entry into the South Dakota market, was to sell
machi nes to vending machine distributors, not retail
establishnments. VLT markets to distributors because it
bel i eves that well-serviced machines will be nore popul ar
and generate nore revenues, because in VLT s experience
bars and restaurants do not properly service machines,
and because VLT does not wish to perform the service
function. VLT prefers well-established
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di stributors experienced in servicing machines. Thi s
policy explains many of VLT s refusals to deal during the
al l eged conspiracy period, including its refusal to sell
to operators who |eased machines at 90-10 or 80-20
splits, terns that VLT considered tantanount to resale.
A manufacturer may refuse to deal for these reasons, so
|l ong as it does so independently. See Monsanto Co. V.

Spray-Rite Serv. Corp., 465 U. S. 752, 761 (1984); weather
Wse Co. v. Aeroquip Corp., 468 F.2d 716, 718 (5th Cr. 1972), cert.
deni ed, 410 U.S. 990 (1973). Second, the imedi ate success of

VLT s nmachines in South Dakota neant that VLT received

many nore orders than it could fill. In the 1989-1992
period, virtually all buyers encountered back order
del ays. When forced to prioritize, VLT understandably
favored its best custoners -- well-established vendi ng
machi ne distributors -- and other prospective buyers who
threatened litigation or conplained to the Lottery

Comm ssion. Thus, as the Lottery Conm ssion concl uded,
factors other than the alleged conspiracy explain why
plaintiffs encountered difficulty in obtaining VLT
machi nes.

In granting summary judgnent to defendants, the
district court concluded that VLT had rationally
explained its policy of selling only to selected
operators, that the preval ence of 50-50 splits was non-
actionable conscious parallelism by the defendant
operators, and that the operators’ practice of staying
within their well-established service routes did not
evi dence an agr eenent to al | ocate territories.
Plaintiffs contend the court usurped the jury's function
by inferring | awful conduct from defendants’ descri ptions
of the marketplace. W disagree. Because “antitrust |aw
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limts the range of perm ssible inferences from anbi guous
evidence in a 8 1 case,” the court nust necessarily weigh
the summary judgnent evidence of both parties in
determning whether plaintiffs’ evidence “tends to
exclude the possibility that the alleged conspirators
acted i ndependently.” Matsushita, 475 U S. at 588.

After carefully reviewng the record, we agree wth
the district court that the objectively observabl e nmarket
conditions are consistent with defendants’ assertions (i)
that VLT acted unilaterally in choosing custoners for its
video lottery machines in
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South Dakota, and (ii) that the operator defendants acted
| ndependently in buying and leasing VLT s nachines.
Regarding the fornmer, VLT has given |egitimte business
reasons for its sales practices, which we may not lightly
di sregard. See Lovett, 998 F.2d 580-81; Illinais
Corporate Travel, Inc. v. Anerican Airlines, Inc., 806
F.2d 722, 726 (7th Gr. 1986).° Regarding the operators’
conduct, giving priority to custoners in an established
territory is to be expected, particularly when VLT
machi nes are in short supply, and the preval ence of 50-50
splits in the early years of the video lottery is
parall el conduct that, standing alone, |acks probative
val ue. See Punps and Power Co. Vv. Southern States
| ndus., Inc., 787 F.2d 1252, 1258 (8th Cr. 1986).

At oral argunent, plaintiffs pointed to a letter sent
from defendant Hub Music to Rankota, Inc., a chain of
| i censed establishnents, as direct evidence of price-
fixing. The letter appears to be a joint proposal on
behal f of MA operators to | ease VLT machi nes on common
terms (including a 50-50 split) to the various Rankota
hotels located “in their respective areas.” There is
nothing in the record putting this proposal in context,
and plaintiffs apparently did not argue its significance
to the district court.* Because the letter disclosed the

*Though VLT received at least one written complaint from an operator
customer about another operator’s “ cost cutting,” complaints by distributors are not
sufficient to overcome the presumption of unilateral decision-making. See Loveitt,
998 F.2d at 578; H.J., Inc. v. International Tel. & Tel. Corp., 867 F.2d 1531, 1544-

45 (8th Cir. 1989).

*After oral argument, defendants moved to exclude the letter or to expand the
record on appeal to include the author’ s deposition testimony regarding the letter.
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author’s affiliation with MVA, plaintiffs suggest it is
proof of a general agreenent anong MA nenbers to fix
standard | ease terns. But it could also have been a
speci fic proposal on behalf of multiple suppliers none of
whom could satisfy the needs of a nulti-location
custoner, which froman antitrust

We deny that motion because the letter was part of the record before the district
court, and the deposition passages encompassed by the motion to expand the record
were not.
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standpoint is a very different docunent indeed. Wthout
nore context, the letter is too anbiguous to help
plaintiffs defeat summary judgnent.

For the foregoing reasons, we conclude that, absent
additional evidence of concerted action, the nmarket
conditions enphasized by plaintiffs do not prove that
“the inference of conspiracy is reasonable in light of
the conpeting inference[] of independent action.”
Mat sushita, 475 U. S. at 588.

C. Finally, plaintiffs’ argue that the district
court erred in discounting affidavits and secretly taped
conversations, testinonial evidence that plaintiffs
contend provides sufficient additional evidence of the
al l eged conspiracy to withstand sunmary judgnent. This
evi dence consisted of the foll ow ng:

1. In response to defendants’ notion for sunmary
judgnent, plaintiffs submtted an affidavit by Bill WelKk,
a fornmer partner of defendant Janes Koehler in devel opi ng
not el s. Wel k averred that Koehler was late for a My
1989 business flight and explained that he had been
nmeeting with MVA nenbers at the “Goose Canp,” where they
agreed to “limt the area within which they conducted the
video lottery business” and not conpete in each other’s
route areas. Def endants responded with affidavits and
busi ness records establishing that Wl k and Koehl er coul d
not have had such a neeting and conversation before
January 1990. Plaintiffs responded wth a second Wl k
affidavit in which he admtted confusion regarding the
dates, reaffirnmed that the conversation with Koehler did
occur, and promsed a third affidavit supplying the
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proper dates. Plaintiffs never submtted a third
af fidavit.

The district court noted that the Wl k affidavit
could be rejected on procedural grounds because
plaintiffs disclosed neither Welk as a witness nor the
substance of his affidavit during discovery. Based on
the summary judgnent record, the court dism ssed Wl k’'s
all eged conversation wth Koehler as a “factual
i npossibility” that did not raise a genuine issue of
material fact. We agree. Plaintiffs inexcusably
conceal ed welk
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during discovery and then sprung his affidavit testinony during the sunmary
judgnment briefing process.® Despite years to perfect this sneak attack,
presurmably with the aid of Wl k’'s business records, plaintiffs subnmitted
an affidavit in which every verifiable detail was incorrect. When
def endants pointed out the errors, including the critical error as to the
date of the alleged conversation, Wlk promsed to clarify his recollection

and then reneged on that pronmise. “Where a party enphatically and
wittingly swears to a fact, it bears a heavy burden -- even in the sumary
judgnent context -- when it seeks to jettison its sworn statenent.”

Pyramid Sec. Ltd. v. IB Resolution, Inc., 924 F.2d 1114, 1123 (D.C. Cir.
1991), cert. denied, 502 U.S. 822 (1992); cf. Prosser v. Ross, 70

F.3d 1005, 1008 (8th G r. 1995); WIson v. Westinghouse

Elec. Corp., 838 F.2d 286, 289 (8th GCir. 1988). The
district court properly disregarded the Wl k affidavits.

2. Plaintiffs submtted a secretly tape-recorded
conversation in My 1993 between the principals of
plaintiff G & T Gam ng and Janes Trucano, brother of
def endant M chael Trucano. The ostensible purpose of the
neeting was to urge Trucano to wuse his personal
connections to help G & T obtain VLT nachines.
Plaintiffs cite the resulting conversation as evidence
t he defendant operators did not conpete for each other’s
accounts and VLT only sold to MVA nenbers. Trucano |eft
t he coi n-vendi ng distributor business in South Dakota in
1988, prior to the start-up of the video lottery. At his
deposition, he denied firsthand know edge of the South
Dakota video lottery machi ne market, and plaintiffs have
no evidence he participated in the conspiracy. H s

>According to the Lottery Commission’s November 1993 Report, witnesses
at the Commission’s hearing included “[o]ne licensed establishment owner, Bill
Welk of
Aberdeen.” Thus, concealment of Welk’s assertions was unconscionable. A
reasonable inference is that plaintiffs knew Welk’ s accusations against his former
partner and current litigation adversary, Koehler, would not withstand scrutiny.
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comments in the taped conversation are anbiguous as to
whet her operators avoid “stealing” accounts because of an
agreenent not to do so, and
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| end no support to plaintiffs’ theory that VLT enforced
an operators’ conspiracy. The district court properly
di scounted this tape as non-probative, inadmssible
hear say.

3. Plaintiffs submtted two secretly tape-recorded
conversations in 1993 between Charles Huber, a G & T
Gam ng principal, and a conpeting operator, defendant
Janmes Koehl er, owner of defendant Hub Miusic. Ostensibly,
Huber was seeking either an “allotnment” of VLT nachi nes
or to sell G & T Ganm ng to Koehler. In the course of
their lengthy conversations, Huber repeatedly nade
statenments or asked questions in a way that invited the
unsuspecting Koehler to acknowl edge an operators’
conspiracy. Each tine, Koehler either flatly denied that
an anticonpetitive agr eenent exi st ed, responded
ambi guously, or changed the subject.® Nothing Koehler

°For example, Huber’s question, what happensif an MV A member “doesn’t
play by the rules,” produced the following dialog:

Koehler:  [It means y]ou're no longer friends.

Huber: | mean fine you' re no longer friends but | mean there' s gotta be
more hold than that.
Koehler: No.

Huber: They don’'t get a supply of product or they get sanctioned or |
assume you don’'t have anything in writing between all of the
members.

Koehler:  Wedon't no, we'retrying . . . as an association we're trying to
make everybody more profitable -- we can do a better job,
service our locations better, have money to reinvest[. Y]ou
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said is inconsistent with unilateral behavior. The
district court properly discounted these tapes as too
anbi guous for a reasonable jury to infer that a
conspiracy existed. Accord R chards v. Neilson Freight
Li nes, 810 F.2d 898, 903-04 (9th Cr. 1987).

know you make it sound like we're doing pricefixing . . . .
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4. Plaintiffs submtted three secretly tape-recorded
t el ephone conversations in April, My, and August 1993
between G & T Gam ng and Dana Waggener, who had j ust
resigned as VLT s sales manager to work for a conpeting
manuf acturer.’” Waggener said that he left VLT because he
did not like its policy of not selling to all I|icensed
operators and that VLT “protected the hell out of” the
operators it preferred, who “kinda had their roots in the
I ndustry.” Waggener’s anbi guous statenents are
consistent wth VLT s explanation of its sales policy and
t herefore do not support an inference that VLT acted as
the enforcer of an operator-I|level conspiracy. Moreover,
the statenents were nade while Waggener was working for
a VLT conpetitor and were not in furtherance of the
al l eged conspiracy. Thus, the district court properly
di scounted these tapes as non-probative, inadm ssible
hearsay. See Fed. R Evid. 801(d)(2)(E); United States
V. Snider, 720 F.2d 985, 992 (8th Gr. 1983), cert.
deni ed, 465 U. S. 1107 (1984).

The judgnent of the district court is affirned.
A true copy.
Attest:

CLERK, U. S. COURT COF APPEALS, EIGHTH CIRCU T

"Waggener later returned to VLT, o his deposition testimony did not support
plaintiffs conspiracy claim. Like the district court, we do not consider whether
plaintiffs may avoid summary judgment by relying on secretly taped conversations
that the unsuspecting declarant later disavows under oath.
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