St at es

Nor t hern

United States Court of Appeals
for the eighth circuit

No. 96-3975

Wayne Tauke, Assignee of the
Estate of Dale R Tauke,

Appel | ant,

V.

Mark Stine; Leo Kennedy,
Sheriff, Individually and as
Sheri ff of Dubuque County, |owa;
Robert W Elliott; Robert
Fellin; and Jeff Ritzman,

Appel | ees,

and

Paul Wech, Individually and as
Conmi ssi oner of the | owa
Departnent of Public Safety;

| owa Departnent of Public

*
*
*
*

*

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*
*

Safety; Earl Usher, Individually*

and as Commander of the |owa
H ghway Safety Patrol; |owa
H ghway Safety Patrol; and
Dubuque County, | owa,

Def endant s.

E N

Appeal fromthe United

District Court for

District of

| owa.

t he






Submitted: May 19, 1997

Fi | ed: August 1, 1997

Before RICHARD S. ARNOLD, Chief Judge, and BOAWAN and MORRI S
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MORRI S SHEPPARD ARNOLD, Circuit Judge.

This is an appeal by Wayne Tauke, the brother of Dale

Tauke,

fromorders dismssing his conplaint against Sheriff Leo
Kennedy

and granting summary judgnent in favor of the renmining
def endant s,

four state law enforcenment officers. W affirmthe | ower
court. (1)

l.
This case, brought under 42 U . S.C. 8§ 1983, arises from an

incident at Dale Tauke's farmin lowa in which various state
and

county | aw enforcenent officers, who were seeking to arrest

M. Tauke, becanme involved in a standoff with hi mthat
ultinmately

ended in his being shot to death. Two sheriff's deputies first

arrived at M. Tauke's farmafter his npther asked for
assi st ance

because she had becone al arned the previous day by M. Tauke's

vi ol ent actions, which included shooting at the tires of her

car.
She was concerned about his use of alcohol and feared for his
safety. Wien the deputies went to talk with him M. Tauke,
ar ned
with two guns, net themon the porch. He denmanded that they
| eave
_ his property, and threatened themw th statenents such as "Cone
in

closer and we'll have this out now." The deputies



(1) The Honorabl e John A. Jarvey, Chief Magistrate Judge,

Uni t ed

States District Court for the Northern District of lowa, acting
by

consent of the parties. See 28 U S.C. § 636(c)(1); see also
Fed.

R Cv. P. 73(a).
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t hereupon retreated fromthe house and set up positions on the
perinmeter of M. Tauke's property.

Al t hough the Dubuque County Sheriff's Departnent initiated
siege on M. Tauke's property, after approximtely twelve
Sheri ff Leo Kennedy, deciding, he says, that he and his
needed rest, turned the operation over to the |Iowa H ghway

Patrol. At about the sane tine, an arrest warrant was issued
charging M. Tauke with, anbng other things, assault with a

weapon and terrorism The state |aw enforcenent officers set

three posts to observe the house and to nake an arrest if the
opportunity arose. Repeated attenpts to contact M. Tauke by

and by | oudspeaker were unavailing. He appeared outside his
fromtine to tine, always well arned, and perforned various
such as wal ki ng around the grounds to check on his |ivestock

Approximately five hours after the state | aw enforcenent
of ficers took control of the siege, M. Tauke wal ked out si de

house and approached within approxinately twenty feet of a
behi nd whi ch Trooper David Shinker had positioned hinself.

Shi nker attenpted to arrest M. Tauke by revealing his
identifying hinself, and repeatedly ordering M. Tauke to drop

weapons. M. Tauke refused, and instead demanded that Trooper
Shi nker | eave his property. M. Tauke then fired his gun in

trooper's direction. A gunfight ensued in which Trooper

fired his pistol three tinmes, M. Tauke fired his rifle three
times, and Trooper Md aughlin, who was Trooper Shinker's

and was in a backup position, fired his pistol three tines.

M. Tauke's shots hit Trooper Shinker in the hand, forcing him

drop his gun and retreat. (That it was M. Tauke's shot, and



not

Trooper Mcd aughlin's, that hit Trooper Shinker is not

undi sput ed,

yel | ed

| atter

but we find that it is the only reasonable inference fromthe
evi dence before us, including the affidavits of the troopers
involved and the crimnalists' reports.) Trooper Shinker
back to Trooper Md aughlin that he had been hit, and the

communi cated by radio to the



and

rifle

from

at

saw

other officers at the scene that Trooper Shinker was wounded
needed nedi cal attention

Troopers Stine and Ritzman were positioned with a sni per
several hundred yards fromthe gunfight between M. Tauke and
Trooper Shinker. Having heard the gunshots and the radio
transni ssion, and having M. Tauke in the sight of his rifle,
Trooper Stine asked Trooper Ritznman to request authorization
the command post to shoot M. Tauke. Lieutenant Richard Fellin
gave the authorization to shoot, with the approval of Captain
Robert Elliott. Trooper Stine fired approxinmately five shots
M. Tauke, who responded by ducki ng down. Trooper Stine then

M. Tauke | ooki ng over a woodpile in Trooper Shinker's

di recti on,

dr opped

and

and

not

when

sunmary

t hat

and Trooper Stine fired two or three nore shots. M. Tauke

to the ground. Trooper Stine next observed M. Tauke craw ing
toward sone weeds and fired two nore shots. M. Tauke stood

ran toward the cover of a pole barn. Soon thereafter, Trooper
Stine observed M. Tauke wal king, and still carrying two guns,

fired three nore tines. M. Tauke dropped fromview. It was

until a helicopter was brought in to observe the scene that the
troopers confirnmed that M. Tauke had been hit. He was dead

they found him

.
The prinmary question raised in this case is whether

judgnent for the state | aw enforcenent officers was proper

is, whether the force used on M. Tauke was objectively

reasonabl e

not ed,

t he

F. 3d

under the principles of the Fourth Amendnent. As we have

"[a] seizure-by-shooting is objectively reasonable when 'the
of ficer [using the force] has probable cause to believe that

suspect poses a significant threat of death or serious physica
injury to the officer or others.' " Gardner v. Buerger, 82

248, 252 (8th Cir. 1996), quoting Tennessee v. Garner, 471 U S.



3 (1985). In any particular case, "[w]e nust balance ' "the
nature and quality of the intrusion on ... Fourth Anendnent

i nterests" against the countervailing governnental

interests.'
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Gardner, 82 F.3d at 252, quoting Grahamv. Connor, 490 U. S
396 (1989), itself quoting United States v. Place, 462 U S
703 (1983).

We applied these principles recently in Cole v. Bone, 993
1328 (8th Cir. 1993). 1In Bone, 993 F.2d at 1331, a state
of ficer shot and killed a truck driver who was fleeing the
The truck driver had eluded the police for nore than fifty
traveling at high speeds through congested areas, forcing
and other cars off the road and showi ng no signs that he would

in to a roadblock or other tactic. 1d. A police officer
travel ing ahead of the truck, shot through the police car's

wi ndow and struck the truck driver in the forehead. 1d.
The inportant question in the case, we said, was whether

police officer acted with objective reasonabl eness. I1d. at
Noting that the officer "could reasonably have believed that

truck would continue to threaten the lives of travellers as it
conti nued speedi ng down the crowded interstate hi ghway," we

that the officer "had probable cause to believe that the truck
posed an inm nent threat of serious physical harmto i nnocent
notorists as well as to the officers thenselves.” 1d. On this
basis, we reversed a denial of summary judgnent bel ow, and

for the entry of summary judgrment in the officer's favor. 1d.
1334. W conceded that the officer's decision "to use deadly
m ght not have been the nobst prudent course of action; other

courses of action, such as another stationary roadbl ock, m ght

concei vably have been available.” 1d. But we concluded that

Fourth Anendnent "requires only that the seizure be objectively
reasonabl e, not that the officer pursue the npbst prudent course

conduct as judged by 20/20 hindsight vision." Id.
In applying this principle to the fatal shooting of M.



we note first that we are not blind to the tragic circunstances

of

the case. M. Tauke was gunned down by a hi gh-powered rifle on
hi s

own property. The invasion of his constitutional interests was

extrene, since "[t]he intrusiveness of a seizure by neans of
deadl y

force is unmatched." Garner, 471 U.S. at 9. But it is
undi sput ed

that the state | aw



drop

at

t he
could

t here

We

enf orcenent officers were confronted with a man who refused to
hi s weapon, despite repeated orders, and who instead fired the
first shot, followed by several nore. At the tinme that the

aut hori zation to shoot was given, noreover, all of the troopers

the scene were aware that Trooper Shinker had been wounded, and
that his assailant was still armed and unwilling to surrender

is clear to us that in these circunstances the officer giving
aut hori zation to shoot, and the trooper who shot M. Tauke,
reasonably have believed that this was a situation in which

was a significant threat of death or serious physical injury to
those at the scene. As noted before, we do not ask whet her the

course of action chosen was the nobst prudent or the w sest one.

ask only whether the decision to use deadly force was

obj ectively

not

deat h.

reasons

reasonable, and we hold that it was as a natter of | aw

M.

The cause of action against Sheriff Kennedy based on his
turning control of the relevant events over to the state | aw
enforcenent officers can be shortly dealt with. Wether it is
construed as a respondeat superior claim as the court bel ow
construed it, or as an independent claimfor abandoning a duty
i nposed by state law, it fails because the other defendants did

deprive M. Tauke of any constitutional right, and therefore no
cl ai munder § 1983 can lie against anyone for M. Tauke's

We thus affirmthe orders Lylthe | ower court for the
i ndi cat ed.
A true copy.
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