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FLOYD R @ BSQN, Circuit Judge.

Appel lant Stella A Dush filed this lawsuit against her forner
enpl oyer, appell ee Appleton Electric Conpany ("Appleton"), claimng that
Appleton fired! her in violation of the Anericans with Disabilities Act of
1990 ("ADA"), 42 U . S.C. 88 12101-12213

In addition to the wrongful discharge claim, Dush aso included in her
Complaint a cause of action premised upon Appleton's alleged harassment of her. The
district court, however, granted the company's mation to dismiss the harassment count,
and Dush does not challenge that decision on this appeal.



(1994 & Supp. | 1995). On notion for summary judgnent, the district court?
ruled that Dush's characterization of herself as "totally disabled" in a
previ ous workers' conpensation proceeding estopped her from introducing
evidence in this action that she was, for purposes of the ADA, a "qualified
individual with a disability" at the tinme of her discharge. Accordingly,
the court reasoned that it would be inpossible for Dush to establish a
prima facie case of unlawful discrimnation; it thus entered sumary
judgnent in favor of Appleton, and this appeal foll owed. Based on our
concl usion that Dush has failed to denpbnstrate the existence of a genuine
i ssue of material fact as to an essential elenent of her claim we affirm
the district court's judgnent.

. BACKGROUND

Dush injured her back at some uncertain time in Decenber of 1991 while
perform ng a "straight pack"” job at Appleton's Col unbus, Nebraska plant.
As a result, Dush contacted her fanmly physician, Dr. K utman, during
January of 1992. Dr. Klutman referred Dush for physical therapy to
Col umbus Community Hospital. On doctor's orders, Dush was off work from
January 7, 1992 until January 19, 1992, and throughout that period attended
seven physical therapy sessions. Dush's physical therapist, Terri Buck,
rel eased her to commence |ight duty work for four hours per day begi nning
January 21, 1992. Appl eton honored these restrictions and pronptly
transferred Dush to a part-tinme |ight duty job.

Upon returning to work, Dush found that her |abors caused her to
experience severe back pain. Therefore, on January 27, 1992, she once
again visited Dr. Klutman, and a CAT scan he ordered reveal ed a ruptured
disc in Dush's |ower spine. Though Dush's treating physicians approved her
to resune light duty work on February 10, 1992, the discovery of the
ruptured disc pronpted Dr. Klutnan to refer Dush to a
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neur osurgeon, Dr. John Fox, for treatnent. Dr. Fox did not feel that
Dush's ailnment required surgery, so he, in turn, instructed Dush to see Dr.
Ant oni o Manahan, a specialist in rehabilitative nedicine, for conservative
care.

Dush was again off work from March 3, 1992, the date of her first
appointnent with Dr. Manahan, until April 19 of that year. On April 19,
Dr. Manahan cleared Dush to return to work for four hours per day with the
restriction that she not lift nore than five to ten pounds. In addition
Dr. Manahan suggested that, over tinme, Dush might attenpt to increase her
wor ki ng hours from four to six and, eventually, eight per day. For the
remai nder of her tenure with Appleton, however, Dush was unable to
regularly performher job for shifts exceeding four hours.

Bet ween May 1992 and January 1993, Dush subnitted to physical exans
by three doctors hired by Appleton. She saw Dr. Richard Cnpl on My 4
1992, and she visited Dr. Mchael O Neil in Cctober. Both of these
ort hopedi ¢ surgeons concurred in the course of treatnent chosen by Dr.
Manahan. But given Dush's mninmal nedical inmprovenent over a significant
period of tinme, Appleton asked her to consult Dr. Anil Agarwal on January
5, 1993. Followi ng this appointnent, Dr. Agarwal issued a report in which
he advi sed t he conpany that Dush could inmediately start working six hour
days and could, within two weeks, return to full eight hour shifts. At the
sane tinme, though, Dush's personal physician, Dr. Mnahan, continued to
recommend t hat she



work no nmore than four hours per day,® and Dush faithfully notified Appl eton
of Dr. Mnahan's advice to her

Despite her know edge of the contents of Dr. Agarwal's report, and
based upon Dr. Manahan's contradictory instructions, Dush maintai ned her
schedul e of four hour work days. On March 1, 1993, Dush's supervisors
informed her that if she did not begin working eight hours per day she
woul d be subject to disciplinary action under Appleton's absentee policy.
Dush still declined to undertake a customary working schedule.
Consequently, in reliance upon Dr. Agarwal's conclusions, the conpany
di sciplined Dush in four progressive steps, beginning with an enpl oyee
consultation on March 18, 1993, and ending with her discharge for
absent eei smon May 21, 1993.

On October 19, 1993, Dush filed with the Nebraska Wrkers
Conpensation Court a petition seeking an award of tenporary total
disability benefits and recovery of nedical expenses resulting from the
back injury she suffered while enployed at Appl eton, which was naned as the
defendant. In her petition, Dush alleged that an accident on January 6
1992 rendered her "tenporarily and totally disabled." Appellant's App. at
214. To support her claim Dush subnitted to the court, inter alia, a
"Vocati onal Eval uation and Earni ng Capacity Assessnent" prepared by North
Central Rehabilitation, Inc. This report summarized Dush's subjective
conpl aints of pain as follows:

3|t appears that Dush experienced considerable discomfort even when she
adhered to the restrictions Dr. Manahan placed upon her. Via deposition testimony,
Dr. Manahan disclosed that Dush, during a May 19, 1992 appointment with him,
indicated that her "first two hours [of work were] comfortable but the second or the
succeeding -- the rest of the two hours she was having alot of pain." Appellant's App.
at 374. This point is reinforced by reference to a letter penned by Dr. Manahan on
February 11, 1994. In that correspondence, the physician mentioned that Dush had "a
lot of problems" with her light duty job. Id. at 226.
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Regarding physical abilities and limtations, the injured
wor ker indicated that she experiences pain follow ng standing
for 10-15 mnutes, is unable to clinb stairs, unable to bend,
cannot reach when it requires her to bend her back, experiences
numbness in her legs and feet when sitting, has difficulty
wal ki ng, except with a grocery cart that she uses for support
when grocery shopping, can only lift a maxi num of 5-10 pounds,
wi t hout tw sting, bending and stooping and is unable to drive
because of her inability to use foot pedals.

ld. at 217-18. Not surprisingly, the author of the assessnent, @i
Leonhardt, surm sed that Dush was "unenpl oyabl e" when she | ost her job at
Appleton. 1d. at 220.

The workers' conpensation court agreed. Fol | owi ng an adversari al
hearing, the court deternined that Dush was tenporarily totally disabl ed
and awarded her nedical expenses and appropriate benefits for (1) certain
periods of time while she was enpl oyed at Appl eton, but on nedical |eave,
(2) a period spanning fromthe date of her termi nation until the date of

the hearing, and (3) "thereafter and in addition thereto, . . . for so
long in the future as [Dush] shall remain totally disabled as a result of
said accident and injury."* 1d. at 73. |n approving this award, the court

took note of the fact that Dush had worked for sone tine in a |ight duty,
reduced hours job at Appleton. Nonetheless, the presiding officer resol ved
that, given Dush's "pain and continuing treatnment," she would be "unable
to continue this light duty enploynent on any |ong term sustained basis."
Id. at 71.

In early 1995, Dush initiated this suit against Appleton, alleging
that the conpany violated the ADA by "discrimnating" agai nst her because
of her back injury. Specifically, Dush clained that the conpany failed to
provide her with appropriate

“Indeed, a oral argument in this appeal, Appleton's attorney informed the panel
that Dush at that time continued to receive total disability benefits.
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accommodat i ons, wongfully termnated her due to her disability,® and
harassed her. El aborating upon her claimof harassnent, Dush alleged that
Appl eton' s behavi or caused her to overextend her physical abilities, "which

resulted in her conplete, total and permanent disability." 1d. at 3. Dush
further explicated that she had "sustained significant physical injury
resulting in her pernanent disability," id. at 3-4, and she sought relief
by way of, anong other things, conpensation for her "loss of earnings

because of her pernmanent and total disability, and her |oss of wages
t hroughout [her] working life," id. at 4.°

On notion for summary judgrent, Appleton asserted that Dush coul d not
recover because she would be unable to prove that she was, at the tine of
her discharge, a "qualified individual with a disability" under the ADA
In particular, through argunents founded upon principles of collateral and
judicial estoppel, Appleton averred that Dush's representations and
pl eadings of total disability before the Nebraska Wrkers' Conpensation
Court and the district court’ precluded her from establishing

*The district court and the parties have evidently treated the "failure to
accommodate”’ and "wrongful discharge" grounds for relief as one and the same, so we
will do likewise.

®During questioning at her deposition, Dush testified that she agreed with the
representation in her Complaint that she had sustained an injury "which resulted in her

complete, total, and permanent disability." Appellant's App. at 194-95.

‘Appleton buttressed its motion with the allegations of total disability contained
in Dush's Complaint, and the company also adverted to certain statements Dush made
in her deposition in this case. For example, when asked whether she agreed "with the
workers comp[ensation] decision that [she was] totally disabled from the time of [her]
discharge on May 21[, 1993] through the date of th[e workers compensation] award,"
Appellant's App. at 177, Dush responded, "Yes, | think so," id. at 178.

In an eleventh hour affidavit submitted in opposition to Appleton's motion for
summary judgment, Dush insisted that, as a layperson, she had "no information or
knowledge as to the legal definition of th[e] term 'total disability[.]" Id. at 30. At the
deposition itself, however, Dush confirmed that she understood "total disability" to
mean that she "couldn't work at all." 1d. at 192-93.
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that she could performthe essential functions of her job with or wthout
reasonabl e accommodati on.

By a Merorandum Qpi ni on and Order dated August 1, 1996, the district
court granted Appleton's notion for summary judgnent. Finding persuasive
the conpany's argunents, the court ruled that "an individual who has
previously clained to be totally disabled should be estopped from | ater
claimng to be a 'qualified individual with a disability' during the tine
period in which that individual clained to have been totally disabled."
Appel lant's App. at 49. Dush's disagreenent with this proposition resulted
in her tinely perfection of this appeal. Wile we find it unnecessary in
the present matter to adopt a concrete position on the estoppel theory
enbraced by the district court, we affirm because we conclude that Dush has
failed to proffer genuine issues of nmaterial fact sufficient to overcone
Appl eton's summary j udgnent notion

1. DI SCUSSI ON

In her brief, Dush takes care to rem nd us that Congress enacted the
ADA to counteract "the continuing existence of unfair and unnecessary
di scrimnation and prejudice [which] denies people with disabilities the
opportunity to conpete on an equal basis and to pursue those opportunities
for which our free society is justifiably fanous." 42 U S.C. § 12101(a)(9)
(1994). Appleton does not, and cannot, dispute this |audable purpose of
the Act. Wen interpreting renedial statutes, however, it is invariably
necessary to tenper generalized recitations of |egislative purpose with the
precise |anguage used to define a law s paraneters. This appeal is
illustrative. To be sure, Congress passed the ADA in a noble effort to
eradi cate the w despread and sensel ess di scrimnation which had for so | ong
persi sted agai nst those perceived to be "disabled.” Nevertheless, a court
of | aw nust venture beyond such sweepi ng



abstractions and ask various questions which, without a doubt, will fail
to produce the sort of enotional thunder often engendered by broadly worded
staterments of remedial intent, but which are indi spensable to a nmeani ngf ul
application of a statute. One query requires us to ponder who, in fact,
are the intended beneficiaries of a law, in the context of the ADA, we nust
consi der who, exactly, are those persons agai nst whom Congress desired to
prevent discrimnation. As is usually so, Congress has provided the answer
in the | anguage of the statute itself: The ADA was designed to prevent an
enpl oyer from discrinmnating against "a qualified individual with a
disability.” 42 U S.C. § 12112(a) (1994). Congress has supplied even
further direction by explaining that a qualified individual with a
disability is a person "with a disability who, with or wi thout reasonable
accommodation, can perform the essential functions of the enploynent
position that such individual holds or desires." 1d. § 12111(8).

Natural ly, then, the courts have required an ADA plaintiff to prove
as part of her prima facie case that she does, in fact, fall within the
class of individuals created by these definitional requirenents. See,
e.g., Price v. S B Power Tool, 75 F.3d 362, 365 (8th Cr.) (listing
conponents of prima facie case), cert. denied, 117 S. C. 274 (1996). In
granting Appleton's notion for summary judgnent, the district court
determ ned that Dush's cause of action foundered on this very point. That
is, the court believed that Dush coul d not succeed on her clai mbecause she
woul d be wunable to prove that she could, with or wthout reasonable
accommodation, perform the essential functions of her job at Appleton.
Underlying the district court's analysis was the fact that Dush had
previously represented to the Nebraska Workers' Conpensation Court that she
was totally disabled and unenpl oyable. According to the court, because she
nmade those al l egations before the state admnistrative tribunal, Dush woul d
be estopped fromintroduci ng evidence at trial that she could, after all,
perform the essential functions of her job at Appleton. Thus, her suit
woul d necessarily fail due to a dearth of proof on a fundanental el enent
of her prima facie case.




By grounding its order granting summary judgnment in principles of
estoppel, the district court bounded headl ong into what has recently becone
a hotly litigated and contenti ous issue. A significant nunber of federa
courts have, like the district court, decided that a person who
characterizes herself as "totally disabled" in order to receive state,
federal, or even insurance benefits will nornmally be estopped from proving
that she is a qualified individual with a disability within the neaning of
the ADA or simlar state laws. See, e.g., MNemar v. Disney Store, Inc.,
91 F.3d 610, 616-21 (3d Cir. 1996) (deciding that district court did not
abuse its discretion when it applied judicial estoppel as a per se bar to
prevent a disability claimant with AIDS from proving she was a qualified
individual with a disability), cert. denied, 117 S. C. 958 (1997); Lowe
V. Angelo's ltalian Foods, Inc., 966 F. Supp. 1036, 1037 (D. Kan. 1997)
("[When an enpl oyee represents that he or she is totally disabled in order
to receive disability benefits, that enployee is estopped from claimng
that he or she can perform the essential function of the job with or
Wi t hout reasonabl e accommodation."); Thomas v. Fort Myers Hous. Auth., 955
F. Supp. 1463, 1466 (M D. Fla. 1997) (applying equitable estoppel where ADA
plaintiff had received social security benefits based on representation
that he was "totally disabled"); Violette v. International Bus. WMachs.
Corp., 962 F. Supp. 446, 449 (D. WVvt. 1996) ("A finding of . . . a
disability [for social security purposes] estops a plaintiff fromclaimng
he is a 'qualified individual.'"), aff'd, 116 F.3d 466 (2d G r. 1997).
Different courts have positioned thenselves on the other side of this
di spute, holding that one who represents herself as "totally disabled" for
pur poses extraneous to the ADA should still have an opportunity to recover
under that statute. See, e.q., Swanks v. Washington Metro. Area Transit
Auth., 116 F. 3d 582, 584-87 (D.C. Gr. 1997) (agreeing with both the Socia
Security Adm nistration and the Equal Enploynment Cpportunity Comn ssion
that the receipt of social security disability benefits does not stand as
an absolute bar to ADA clains); Sumer v. Mchelin NN Am, Inc., No. CV.
A 96-T-313-E, 1997 W. 329588, at *7 (MD. Ala. June 13, 1997) ("[A] person
may be totally and pernmanently disabled for workers' conpensation purposes

and yet still be able to performa position's essential functions with or
Wi t hout reasonabl e acconmopdation."); Mhanmed v. Marriott Int'l, Inc., 944
F.



Supp. 277, 281-84 (S.D.N. Y. 1996) (deenming it inappropriate to utilize
judicial estoppel because, anong other factors, differences exist in
definitions enployed by the relevant statutes); Smth v. Dovennuehle
Mortgage, Inc., 859 F. Supp. 1138, 1142 (N.D. IIl. 1994) (comenting that
use of judicial estoppel under simlar circunstances would "place plaintiff
in the untenabl e position of choosing between his right to seek disability
benefits and his right to seek redress for an alleged violation of the
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ADA"). CQur approach to this issue is less than clear,® and we do not find

8Approximately one year ago we issued two opinions which, at first blush, would
gppear to make it sgnificantly more difficult to hold that judicial estoppel will, as a per
se rule, prevent a person who has claimed to be totally disabled from subsequently
proving that sheisaqudified individual with a disability. In the most notable of these
decisions, Robinson v. Neodata Servs., Inc., 94 F.3d 499, 501-02 (8th Cir. 1996), we
regjected the ADA claimant's contention that her status as "totaly disabled” for purposes
of social security benefits proved as a matter of course that she was "disabled” under
the ADA. We observed, "Socia Security determinations. . . are not synonymous with
adetermination of whether a plaintiff isa'qualified person’ for purposes of the ADA.
At best, the Social Security determination was evidence for thetrial court to consider
in making its own independent determination.” 1d. at 502 n.2 (citation omitted); see
also Eback v. Chater, 94 F.3d 410, 412 (8th Cir. 1996) (quoting with approva a
statement from the Associate Commissioner of Socia Security declaring that "the ADA
and the disability provisions of the Socia Security Act have different purposes and
have no direct relationship to each other").

L ess than five months after releasing the Robinson and Eback decisions, we
rendered an opinion in Budd v. ADT Sec. Sys., 103 F.3d 699 (8th Cir. 1996) (per
curiam). Inthat case, weindicated that the district court had properly applied estoppel
to preclude an ADA claimant from proving he could perform the job in question where,
in applying for social security and disability insurance benefits, the claimant "made
representations about his own physica abilitiesthat [were] completely at odds with the
theory of hislawsuit." Id. at 700; cf. Beauford v. Father Flanagan's Boys Home, 831
F.2d 768, 771-72 (8th Cir. 1987) (deciding only that 8 504 of the former Rehabilitation
Act did not cover those who, without question, could no longer perform their jobs),
cert. denied, 485 U.S. 938 (1988).

Because we determine that summary judgment was otherwise justified, it would
be unwise a thisjuncture for us to attempt to reconcile these cases. Instead, we leave
for another day the question of whether and to what extent judicia estoppel, or some
other form of estoppel, will operate to prohibit someone who has formerly claimed to
be "totaly disabled" from making out a primafacie ADA case. Wedo find it necessary
to mention, with due respect to the D.C. Circuit, that we do not think this Court has,
as yet, firmly entrenched itself within any of the camps of divergent opinions on this
Issue. See Swanks, 116 F.3d at 586 (suggesting this Court has held that the receipt of
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it necessary, for instant

disability benefits does not preclude subsequent ADA relief). Aswe seeit, the issue,
at least for the time being, remains open in our Circuit.
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purposes, to authoritatively define our stance on the matter. Rather, we
affirm the district court's entry of sunmary judgnent pursuant to
princi ples which have nore general application to rulings of that sort.
See Kennedy v. Applause, Inc., 90 F.3d 1477, 1481 n.3 (9th Cr. 1996)
(regarding it unnecessary to consider judicial estoppel where there was no
genui ne issue of material fact relating to pertinent issue).

It is axiomatic that sumary judgnent is warranted only if, "after
viewi ng the evidence in the |ight nost favorable to the nonnoving party,
there exists no genuine issue of nmaterial fact and the noving party is
entitled to judgnent as a matter of law" FE.DI.C v. Bell, 106 F.3d 258,
263 (8th Cir. 1997). After the noving party has fulfilled its burden of
identifying the portions of the record which denpnstrate an absence of a
genui ne issue of material fact, the nonnoving party nust "'set forth
specific facts showing that there is a genuine issue for trial.'" Handeen
v. lLemnire, 112 F.3d 1339, 1346 (8th Cir. 1997) (quoting Anderson v.
Liberty Lobby, Inc., 477 U S. 242, 256 (1986)). To avoid the entry of an
adverse judgnent, it is incunbent upon the nonnoving party to support its

case with "nore than a scintilla of evidence." Bell, 106 F.3d at 263
(quotation omitted). "Were the record taken as a whole could not |ead a
rational trier of fact to find for the nonnoving party, there is no
genui ne issue for trial." Mtsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 587 (1986) (quotation omtted).
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I n eval uati ng whether a genuine issue of material fact exists to show

that a person was, at relevant tines, a qualified individual with a
disability, special attention nust be given to the circunstances
surroundi ng the case. \Where, as here, the party opposing the notion has
made sworn statenents attesting to her total disability and has actually
received paynents as a result of her condition, the courts should carefully
scrutini ze the evidence she marshals in an attenpt to show she is covered
by the ADA. The burden faced by ADA claimants in this position is, by
their own neking, particularly cunbersone, for summary judgnent shoul d
i ssue unless there is "strong countervailing evidence that the enpl oyee

is, in fact, qualified." Mhaned, 944 F. Supp. at 282. Typically,
"the prior representations [of total disability] carry sufficient weight
to grant summary judgnent against the plaintiff." 1d.; see also Kennedy,
90 F.3d at 1481 (finding summary judgnent proper, and avoiding judicial
est oppel question, where ADA clainmant, who had professed to be "totally
di sabl ed" for other purposes, resisted summary judgnment with deposition
testinmony that was "uncorroborated and self-serving"); August v. Ofices
Unlimted, Inc., 981 F.2d 576, 581-84 (1st Cir. 1992) (failing to discern
a genui ne issue of material fact in anal ogous situation).

Turning at last to the record before us, and reviewi ng the entry of
summary judgnment de novo, see Handeen, 112 F.3d 1347, we decide that the
district court properly concluded there was no genui ne i ssue of materi al
fact as to whether Dush was a qualified individual with a disability on the
date of her termination. The evidence presented by Appleton in support of
its notion was, to say the least, conpelling. Not only had Dush previously
| abel ed herself as "totally disabled" and been adjudi cated as such by the
Nebraska Workers' Conpensation Court, but her Conplaint in this very case
al so averred that Appleton's conduct resulted in her "conplete, total and
permanent disability." Cf. Garman v. Giffin, 666 F.2d 1156, 1158 (8th
CGr. 1981) ("Were a party has made a statenent in a pleadi ng about his own
conduct which is at variance with his position in the matter being
litigated, the evidence is generally adnmtted."). Pertinent nedical
records are consistent with these representations.
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Dush's personal physician, Dr. Manahan, reported that Dush had "a | ot of
probl ens" even in light duty enploynent, and the author of a "Vocationa
Eval uati on and Earni ng Capacity Assessnent" regarded Dush as "unenpl oyabl e"
when she lost her job at Appleton. On top of this evidence, which in
itself is substantial, |lies Dush's sworn testinony during her deposition
for this case. |n that proceeding, Dush agreed with the state workers'
conpensation court that she was totally disabled fromthe tine of her
di scharge, and she additionally stated that her Conplaint correctly
descri bed her as conpletely disabl ed.

To counter these damaging facts, Dush first nmmintains that she
satisfactorily perfornmed her job until the tinme that she was fired. Though
this circunstance assuredly has sone rel evance to the appeal sub judice,
its significance pales in conparison to the contrary evidence collected by
Appleton. |n any event, in a case like this one, where wongful discharge
is the focus of our inquiry, the key concern is whether the enpl oyee was
a qualified individual at the tine of her termnation. See August, 981

F.2d at 583 (finding "no nerit" in contention that relevant date in
wrongful discharge action should be sonme tinme other than the date of
term nation). The overwhelning mpjority of nedical records and other

evi dence show that Dush was conpletely unable to work as of the day of her
di scharge. Though it is admrable that Dush continued to press on through
what apparently was substantial pain, her personal doctor verifies that she
did so only with "a lot of problens.” Based on the record as a whol e any
rational trier of fact would inevitably decide that by May 21, 1993, Dush
had, as a practical natter, persisted as |ong as possible and finally found
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it necessary to succunb to the ailnent that beset her.® The Nebraska
Workers' Conpensation Court, health care professionals,

*In reaching this conclusion, we are not unmindful of the fact that Appleton fired
Dush due to her refusal to assume more hours per day. But just because the company
incorrectly believed, based on Dr. Agarwal's report, that Dush could return to work
does not mean that she truly was a qualified individual with adisability. Indeed, Dr.
Agarwal's assessment was not materially different from the evaluation of every other
doctor who had treated Dush -- al encouraged her to gradually return to a normal
working schedule.

Still, it isour task to decide whether any rational juror could find that Dush was
aqualified individual with adisability on May 21, 1993. Asto that point in time, the
evidence is amost uniform that Dush was not qualified under the ADA, but was rather
"totally disabled" and "unemployable." Cognizant of the enhanced burden Dush faces
under the present circumstances, we hold that she has not advanced "strong
countervailing evidence' that would cause reasonable minds to differ over whether she
was able to perform the essentia functions of her job, with or without accommodation,
on the date of her discharge.
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and Dush herself are in accord that she was "totally disabled" and
"unenpl oyabl e" as of that date, and Dush has not cone forth with "strong
countervailing evidence that [she was], in fact, qualified." Mhaned, 944
F. Supp. at 282.

Dush al so contends that we shoul d di scount the statenents she made in
her deposition because she is a |ayperson with "no informati on or know edge
as to the legal definition of th[e] term 'total disability[.']"
Appel lant's App. at 30. The force of Dush's assertion does not escape us,
and we cannot rule out the possibility that, in a proper situation, we
mght see fit to look past a nonlawer's unknowing and unintended
concession on a discrete question of law. This, however, is not that case.
Dush's knowl edge of the exact legal definition of the term "total
disability" is irrelevant in light of further testinmony she gave at her
deposi tion. I nportantly, she indicated that she believes the phrase to
nmean that she "couldn't work at all." Thus, notwithstanding Dush's alleged
i gnorance of the law, the transcript of her deposition reveals that she
defines the termin a manner conpletely at odds with the concept of being
a qualified individual with a disability. As such, we are confortable that
Dush possesses a clear enough understanding of "total disability" to
justify holding her to her adm ssion

Finally, Dush posits that being "totally disabled" for purposes of

Nebraska's workers' conpensation |law has no bearing on the question of
whet her she is a qualified
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individual with a disability.® This is because the ADA includes the
concept of "reasonable accomopdation,"” whereas workers' conpensation |aw
does not. Cf. Summer, 1997 W. 329588, at *7 ("[A] person nmay be totally
and permanently disabled for workers' conpensation purposes and yet still

be able to perform a position's essential functions with or wthout

reasonabl e accommodation."). According to Dush, she could have been
totally disabled under Nebraska |law, but still have been able to perform
the essential functions of her job with a reasonabl e accommodati on (nanely,

reduced hours). Conpare 42 U.S.C. 8§ 12112(a), (b)(1)(5) (A (1994)

(clarifying that a "covered entity" nmust provide "reasonable
acconmmodati ons” for qualified individuals with disabilities), with Heiliger

v. Walters & Heiliger Elec., Inc., 461 N.W2d 565, 574 (Neb. 1990) ("Total

disability may be found in the case of workers who, while not altogether

i ncapacitated for work, are so handi capped that they will not be enpl oyed
regularly in any well-known branch of the | abor market. The essence of the
test is the probable dependability with which clainmant can sell his
services in a conpetitive |abor nmarket, undistorted by such factors as
busi ness boons, synpathy of a particular enployer or friends, tenporary
good luck, or the superhuman efforts of the claimant to rise above his
crippling handicaps." (quotation and alteration omtted)). The problem
with this contention, however, is that the workers' conpensation court

addressed the

°0Of course, this argument cannot explain away other, equally incriminating,
items of evidence, such as Dush'sincluson within her ADA Complaint of an averment

that she is completely, totally, and permanently disabled.

“Assuming thisistrue, it creates somewhat of a paradox for Dush. For, on the
one hand, she seeks to take refuge in the precise definition of "total disability” under
Nebraska law, with the term's accompanying exceptions. At the same time, though, she
asksto be released from her admission on this point because she was not, in actuality,
aware of this definition. We realize that Dush might have intended to proffer these
arguments in the alternative (that is, even if Dush admitted in her deposition that she
was totally disabled, it should not affect her ability to recover under the ADA).
Nonetheless, we cannot help but be troubled by this inherent inconsistency, particularly
when it arises within a case which itself suggests an attempt to succeed on a theory
which conflicts with a party's previous position.
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i ssue of shorter shifts and specifically ruled that Dush was "unable to
continue this light duty enploynent on any long term sustai ned basis." At
least in this case, then, the workers' conpensation proceedi ngs in Nebraska
did, indeed, take into account the only reasonabl e accommobdati on whi ch Dush
now asserts woul d have allowed her to performher job. Consequently, the
state adnministrative tribunal's characterization of Dush as "totally
di sabl ed" was equivalent to a finding that she was not qualified under the
ADA.

Essentially, Dush has attacked the evidence against her on a nunber
of fronts, advanci ng diverse argunents in support of her theory that
certain aspects of the record are of mninal probative value. As discussed
above, while sonme of Dush's clains are, in principle, sound, they are

weakened by the circunstances of this case. |n any event, even were we to
di sregard one or the other piece of evidence Appleton has proffered, the
record as a whole would renmain sufficient to justify summary judgnment. In

the end, despite Dush's valiant attenpts to refute the wealth of facts
showi ng that she was not a qualified individual with a disability, the
evi dence she has nustered does not represent "strong countervailing
evi dence" sufficient to defeat sunmary judgnent. The record as a whol e
could not give rise to a genuine issue of material fact on the question of
whet her Dush, "with or w thout reasonabl e acconmobdati on, [coul d] perform
the essential functions of [her job at Appleton]." 42 U S. C 8§ 12111(8).
As aresult, the district court correctly entered sumrmary judgnent in favor
of the conpany.

[11. CONCLUSI ON

Because Dush has failed to establish a genuine issue of material fact
on an essential elenent of her prinma facie case, we affirmthe district
court's judgnent.

AFFI RMED

A true copy.
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