No. 97-1261

United States of Anerica,

Plaintiff - Appellee
Appeal fromthe United States
District Court for the
District of South Dakot a.

V.

Dwai ne Jul i us Engel hor n,

b I S T .

Def endant - Appel | ant

Subm tted: June 10, 1997

Filed: July 30, 1997

Bef ore MJURPHY and HEANEY, Circuit Judges, and BOGUE," District
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BOGUE, Senior District Judge.

On COctober 26, 1996, Dwaine Julius Engel horn pled guilty to
attenpted i ndecent exposure on an Indian reservation. Engel horn
was charged under the Assimlative Crinmes Act because his crine
occurred within Indian Country and his victimwas an Indian. 18

*The HONORABLE ANDREW W BOGUE, United States District
Judge for the District of South Dakota, sitting by
desi gnati on.



US C 8 8 13 and 1152. Because Engel horn had three prior sexual
contact convictions, the crinme he attenpted to commit would have
been puni shable as a class 6 felony under South Dakota |aw pursuant
to S.D.C.L. § 22-24-1. Section 22-24-1 carries with it a maxi mum
sentence of two years in prison, a $2,000 fine, or both. S.D.C L.
§ 22-6-1(8). Under S.D.C.L. § 22-4-1(2), however, “if the
attenpted crinme is punishable by inprisonment in the state
penitentiary for any tinme less than five years, the person guilty
of such attenpt is punishable by inprisonnment in a county jail for
not nore than one year.” Thus, the maxi mnumterm of incarceration
the district court! could i npose on Engel horn under state | aw was
one year.

At the sentencing hearing, the defendant objected to any
imposition of a period of supervised release in the event the court
i nposed the maxi num custodi al sentence of one year. The district
court, however, inposed a custodial sentence of 12 nonths,
overrul ed the defendant’ s objection, and included a one year period
of supervised release in the sentence pursuant to 18 U S C 8§
3583(a).

On appeal, Engel horn argues that inposition of the period of
supervi sed rel ease violates the “li ke punishnent” provision of the
Assimlative Crimes Act (ACA) 18 U S.C. §8 13, and is therefore
i nper m ssi bl e. He argues that if he had been sentenced to the
maxi mum t erm possi bl e by a South Dakota court, he woul d have been
ineligible for parole or probation after serving that sentence and
woul d thereafter be a free man. | mposition of the one year
supervi sed rel ease, he maintains, far exceeds the naxi mum sentence
he could receive in state court, is not a “like punishnment” when

The Honorable Lawence L. Piersol, United States District
Judge, District of South Dakota.
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conpared to state law, and therefore violates the ACA e
di sagr ee.

Qur review of the district court’s application of the
Sentencing GQuidelines is de novo. United States v. Schaffer, 110
F.3d 530 (8" Cir. 1997).

Congress enacted the Assimlative Crines Act for the purpose
of filling the voids in the crimnal |aw applicable to federa
encl aves created by the failure of Congress to pass specific
crimnal statutes. United States v. Butler, 541 F.2d 730, 733-34
(8" Cir. 1976). The Act provides that in the absence of a
governing federal statute, a person who commts an act or om ssion

on a federal enclave which act or om ssion is punishable under
state law “shall be guilty of a |ike offense and subject to a |ike
puni shnent.” 18 U.S.C. 8§ 13(a). The ACA does not contenplate
selective assimlation of state crimnal laws. The federal courts,
however, have recogni zed an exception to this general rule where
there is a need to pronote federal policy. See, United States v.
Teran, 98 F.3d 831 (5" Gr. 1996); United States v. Reyes, 48 F.3d
435 (9'" Cir. 1995); and United States v. Kelly, 989 F.2d 162 (4'
Cr. 1993). Thus, although a federal prisoner is convicted and

sentenced in accordance with the ACA, he is still subject to
federal correctional policies. See, United States v. Harris, 27
F.3d 111 (4" Cir. 1994).

Initially, it is inmportant to note that if the defendant had
been convicted of a federal m sdeneanor and sentenced to a maxi num
penalty of one year incarceration, the district court properly
coul d have inposed an additional one year period of supervised
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release. 18 U . S.C. 8§ 3583. That is, the total tine involved in a
termof inprisonnent and supervi sed rel ease may exceed the maxi num
termof incarceration authorized by the substantive federal statute
under which a defendant is convicted. United States v. Watkins, 14
F.3d 414 (8" Cir. 1994); See also, United States v. Purvis, 940
F.2d 1276, 1279 (9" Cr. 1991)(18 U. S.C. 8§ 3583 authorizes the
revocation of supervised release even where the resulting

i ncarceration, when conbined with the period of tine already served
for a m sdenmeanor offense, will exceed the maxi mum incarceration
perm ssi bl e under the substantive statute). Section 3583 reads in
relevant part: “The court, in inposing a sentence of a term of
i nprisonment for a felony or msdeneanor, may include as a part of
the sentence a requirenent that the defendant be placed on a term
of supervised release, after inprisonnent . . . .” 18 U S.C. 8
3583(a). Authorizing supervised rel ease “as part of the sentence,”
as opposed to “as part of the incarceration,” inplies that a term
of supervised release is to be inposed in addition to any
incarceration authorized by a particular substantive crimnal
statute. Watkins, 14 F.3d at 415. Such a result furthers Congress’
intent, in abolishing the federal parole system to nake the period
of allowabl e supervision that a judge could i npose, independent of
t he amount of tine the defendant has spent in jail. See, United
States v. Mntenegro-Rojo, 908 F.2d 425 (9" Cir. 1990). It is the
federal policy to give judges the power to nmake an independent

determ nation of whether a particul ar defendant needs supervision
after his incarceration. |d. at 433. This power is to be
exercised in furtherance of the overall purpose of supervised
release - to ease the defendant’s transition into the conmunity or
to provide rehabilitation to a defendant who still needs
supervision and training prograns after release. United States v.
Love, 19 F.3d 415, 417 [n.4] (8" CGr. 1996)(citing S.Rep. No. 225,




98!" Cong., 2d Sess. 124, reprinted in 1984 U S. C.C.A N 3182
3307).

W nust here decide whether the sane policy applies where the
defendant is charged under the Assimlative Crinmes Act yet the
substantive state | aw under which he was convicted provides for no
period of supervised release. This issue is one of first
inmpression in our circuit and we are guided by the fourth circuit’s
opinion in United States v. Pierce, 75 F.3d 173 (4'" Cir. 1996)

In Pierce the defendant was arrested and charged under the ACA
with driving while inpaired on a United States Mlitary Base in
North Carolina. He pled guilty to violating the applicable North
Carolina statute prohibiting inpaired driving, and was sentenced to
one year probation. After the defendant violated his probation,
the federal magistrate judge revoked his probation and sentenced
himto 30 days incarceration followed by one year of supervised
rel ease. Had the defendant been sentenced in state court, however,
t he maxi mum puni shnent he coul d have received follow ng revocation
of his probation was a 60-day term of incarceration.

The defendant argued that because North Carolina |law had no
provision for inposition of supervised release, he was not
subjected to “like punishnment” as required by the ACA North
Carolina | aw, however, provided for parole eligibility at any tine
upon being incarcerated unless the sentence required a mandatory
m nimum term of inprisonnment. In affirmng the defendant’s
sentence, the Fourth Grcuit Court of Appeals reasoned that because
parol e under state | aw, and supervi sed rel ease under federal |aw,
serve simlar functions of guided re-entry into society follow ng
a period of incarceration, supervised release is “like” parole for



pur poses of the ACA. Pierce, 75 F.3d at 177. Thus, the Pierce
court concluded, the defendant’s sentence of incarceration plus a
term of supervised release did not violate the ACA s requirenent
that he be subject to “like punishment.” |d.

In applying the ACA, federal courts have consistently held, as
did Pierce, that the “like punishnment” provision of the ACA
requires only that a simlar sentence be inposed, and not
necessarily an identical one. Federal courts are not conpletely
bound by state sentencing requirenents. See, e.g., Reyes, 48 F. 3d
at 438 (federal and state sentences need not be identical under the
ACA); Harris, 27 F.3d at 115 (“li ke punishnment” does not enconpass
every incident of a state’s sentencing policy); United States v.
Marnolejo, 915 F.2d 981, 984 (5" Cr. 1990)(“like” inplies
simlarity, not identity); United States v. Garcia, 893 F.2d 250,
254 (10" Cir. 1989)(“Efforts to duplicate every |ast nuance that
woul d be inposed in state court has never been required.”). For

pur poses of the ACA, therefore, parole and probation under state
| aw are “like” supervised rel ease under federal law if they serve
simlar functions and achieve simlar goals. The court in
Mar ol ej o held, for exanple, since parole and supervised rel ease
both occur following a term of inprisonnment, involve governnent
supervision, and serve to facilitate a prisoner’s transition into
society, they are “like” for purposes of the ACA. Mirnolejo, 915
F.2d at 985. Simlarly, in Reyes the court found that because
supervi sed rel ease and probation occur after inprisonnent, and both
i nvol ve governnental supervision after release, they are simlar
enough to constitute “like punishnent.” Reyes, 48 F.3d at 438.

Al t hough South Dakota |aw has no provision for supervised

rel ease following one’s incarceration, it does provide for parole
or probationary release prior to the expiration of a defendant’s
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maxi mum potential termof incarceration for certain offenses. See,
S.DCL 8 8 24-15-1.1 (parole); and 23A-27-12 (probation).
Probation is an option available to state judges in fashioning
appropriate sentences for defendants convicted of a m sdeneanor
of fense under South Dakota law. S.D.C. L. 88 23A-27-12 and 23A-27-
18.1. Simlar to a supervised release under the federal system
probation under South Dakota law is discretionary and conditional,
i nvol ves a period of governnent supervision, and a probationer can
be re-incarcerated upon revocation of his probation. S.D.C.L. 8§
23A-27-19.1; State v. Qpan, 372 NW2d 125 (S.D. 1985); State v.
Elder, 95 NwW2d 592 (S.D. 1959). Moreover, probation is inposed
“Wth the purpose of achieving the goal of rehabilitation, the

acconpl i shnment of which will serve to protect the public during the
period of probation, as well as thereafter.” State v. Qunm ngs, 262
N.W2d 56, 61 (S.D. 1978); S.D.C. L. § 24-15-11

| f Engel horn had been convicted and sentenced for the sane
m sdeneanor offense in a South Dakota state court, he could have
faced a sentence conprised of a period of incarceration, followed
by a period of probation. S D.C L. § 23A-27-18.1. Because
probation, under South Dakota law, <can follow a term of
i ncarceration, i nvol ves governnment supervision, and serves
society’'s goal of rehabilitation, the sentence inposed by the
district court--a period of incarceration plus a termof supervised
rel ease--was |i ke a puni shnent the defendant could have faced in a
state court. In this case, therefore, supervised release is a
“li ke punishnment” for ACA purposes. See, Pierce, 75 F.3d at 177.

Engel horn mai ntains that inposition of the one year supervised
release in addition to the termof incarceration far exceeds the
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maxi mum sentence he could receive in state court, and in that
manner violates the “like punishnment” requirenment of the ACA. In
Pierce, the defendant nade a simlar argunment, maintaining that the
supervi sed rel ease i nposed upon himwas i nperm ssi bl e because the
total sentence inposed exceeded the maxi num term of i nprisonnment
authorized by North Carolina law for the underlying offense. In
rejecting this argunent, the court reiterated that in the context
of defendants convicted of violating federal crimnal statutes,
supervised release is not considered part of the incarceration
portion of a sentence, and is therefore not limted by the
statutory maximumtermof incarceration. 1d. at 178. Moreover, the
court found, a federal court will not adopt provisions of state |aw
that conflict with federal sentencing policy. |d. The court
concluded that “[s]ince under federal policy supervised release is
considered distinct fromincarceration and available in addition to
any termof inprisonnment, adopting Pierce’ s argunment would create
an ACA sentencing rule that conflicts with federal sentencing
policy regarding the inposition of supervised release.” Id. The
court refused to create a sentenci ng exception for ACA defendants.
We agree and now hold, although the termof incarceration inposed
upon a defendant convicted under the ACA may not exceed that
provided by state substantive law, the total sentence inposed--
consisting of a term of incarceration followed by a period of
supervi sed rel ease--nay exceed the maxi mum term of incarceration
provided for by state |law. See, Pierce, 75 F.3d at 178.

| V.
Engel horn argues the Pierce case is legally and factually
di stingui shable fromthis case, however, in that the defendant in

Pierce was sentenced to |ess than the maxi num possible term of
i ncarceration under state law. Thus, parole would have been
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avai l able to that defendant under state |law, whereas in this case,
Engel horn woul d not have been eligible for any parole or probation
under South Dakota | aw because he was sentenced to a nmaxi mum one
year termof incarceration. Wiether supervised release is a “like
puni shnment,” he argues, depends upon whether a simlar punishnent
is actually available under state law, and not precluded by
i nposition of the maxi mum possible term of incarceration. As
not ed, however, the district court may inpose supervised rel ease
upon an ACA defendant in addition to a termof incarceration, the
conbi nation of which could result in a sentence in excess of the
maxi mum peri od of incarceration allowed by state |aw. Engel horn
woul d have us create an exception to this rule for ACA defendants
sentenced to the maximum term of incarceration wunder the
assimlated state law. This we cannot do.

I n abolishing the federal parole system Congress intended to
make the | ength of one’s post-incarceration supervision dependent
sol ely upon his need for supervision, rather than upon the |ength
of his original prison term Mntenegro-Rojo, 908 F.3d at 432.

Under the old system the length of tine a defendant could be
supervi sed on parole follow ng inprisonment, and the length of tine
for which he could be re-incarcerated foll owi ng parol e revocati on,
wer e dependant on the length of his original termof inprisonnent.
Id. (citing, S.Rep. No. 225, 98" Cong., 2d Sess. 122-24, reprinted
in 1984 U. S Code Cong. & Adm n.News 3182, 3305-07). A parol ee
remai ned under the control of the Attorney General wuntil the
expiration of the maximum term of inprisonnment to which he was
sent enced. Thus, the smaller the percentage of his term of
i nprisonment a prisoner actually spent in prison, the longer his
period of parole supervision would be. 1d. at 433. Si tuations
arose where those worse-behaved prisoners who served at or near the
maxi mum term of prison and who were nost in need of post-
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i ncarceration supervision, would get very little supervision
because they were ineligible for early rel ease on parole. |d.

Under the new supervised rel ease system the |length of post-
i ncarceration supervision is dependent solely on the defendant’s
need for supervision after his rel ease, regardless of the | ength of
time of his prison term “[T]he question whether a defendant w ||
be supervised followng his term of inprisonnment is dependant on
whet her the judge concl udes that he needs supervision . . . .7 |d.
In making this determ nation the sentencing court nust consider, in
part, the nature and circunstances of the offense, the history and
characteristics of the defendant, and the need for deterrence,
rehabilitation, and public safety. See, 18 U S.C. 8§ 5383(c) and
3553.

The Sentencing Quidelines, including the provisions for
supervi sed rel ease, were nade applicable to the ACA in 1990 by
congressi onal anendnent to 18 U S.C. § 3551(a).? See, Reyes, 48
F.3d at 437. It is Congress’ intent, therefore, to give judges the
discretion to inpose a maximumterm of incarceration plus a period
of supervised release, upon those defendants, including ACA
def endants, whomthe judges deem appropri ate candi dates for post-
i ncarceration supervision. Moreover, this discretion is to be
exerci sed upon consi derations independent of the |ength of prison
time, including the maxi mumterm i nposed upon or served by the

2Section 3551(a) reads in relevant part:
Except as ot herw se provided, a defendant who has been
found guilty of an offense described in any Federal
statute, including sections 13 and 1153 of this title .
shal | be sentenced in accordance with the provisions of
this chapter so as to achieve the purposes set forth in
subpar agraphs (A) through (D) of section 3553(a)(2) to the
extent that they are applicable in light of the
circunstances of the case.
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def endant . Engel horn’s position would make the availability of
supervi sed rel ease contingent upon inposition of less than the
maxi mum possi ble termof incarceration. |f a federal court could
not inpose supervised release after determning an appropriate
sentence of inprisonnment, that court mght be unable to i npose what
it determned to be an appropriate length of inprisonnment and a
peri od of supervised release upon individuals it determned to be
in need of post-incarceration supervision, even though the crine
was commtted within an area of federal jurisdiction.® Engelhorn's
position is contrary to the federal correctional policies and nust
therefore be rejected. See, United States v. Burke, 113 F.3d 211
(11t Cir. 1997)(per curiam(affirmng inmposition of one year

supervi sed rel ease upon ACA defendant sentenced to nmaxi num one year
i nprisonnment for state m sdeneanor violation). Affirned.

A true copy.

Att est:

CLERK, U. S. COURT OF APPEALS, ElIGHTH CI RCUT.

3The Facts of this case clearly denonstrate why sentencing
courts need the option of inposing supervised rel ease upon ACA
def endants follow ng a termof incarceration. Engelhorn had three
convictions for sexual abuse of children prior to his conviction in
this case. Each subsequent offense, including the offense in this
case, occurred within 13 nonths of his release from prison.
Supervi sed release is clearly necessary to provide Engel horn the
rehabilitation needed to re-integrate himinto society and deter
himfrom further crimnal conduct.
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