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NANGLE, Senior District Judge.

Appel | ant Ti nmot hy Van Someren appeals the denial of his notion
to dismss the indictnent. Prior to the trial which resulted in
his conviction on tw counts of filing fraudulent incone tax
returns in violation of 26 U S.C. 8§ 7206(1), appellant filed this
notion, contending that the Speedy Trial Act, 18 U S.C. § 3161-
3174, mandated the dism ssal of the indictnent. W affirm

“The Honorabl e John F. Nangle, Senior United States District
Judge for the Eastern District of Mssouri, sitting by
desi gnat i on.



On June 14, 1995, appellant was indicted on three counts of
filing false inconme tax returns, as prohibited in 26 US C 8
7206(1). Appellant was arraigned on these charges on July 5, 1995.
The trial began on Cctober 10, 1995. On Cctober 13, 1995, after an
acquittal on the third count of the indictnent, the district court?
declared a mstrial on the first two counts. On that sane day, the
court issued an order instructing the Governnment to notify the
court by October 30, 1995, if the Governnent intended to retry
appellant on the first two counts of the indictnent.

On Cctober 17, 1995, the Governnment sent a letter to appell ant
detailing the ternms of a proposed plea agreenent. Negoti ati ons
continued on that plea agreenent until Cctober 26, 1995, when the
CGovernnment sent the district court a letter informng the court of
t he ongoi ng negoti ations and requesting an extension of the tinme
period for the Governnent to decide whether to try appellant. The
district court granted that extension, giving the Governnment until
Novenber 1, 1995, to nmeke their determ nation.

On Novenber 1, 1995, under cover letter by defense counsel,
the signed plea agreenment was submtted to the district court for
approval . From Novenber 1, 1995, wuntil March 22, 1996, the
district court considered the plea agreenent, taking the requisite
steps, including ordering a presentence report from the United
States Probation Ofice and requiring responses by both parties to
various concerns the district court had wwth the plea agreenent.
After a hearing on March 22, 1996, the court refused to accept the
pl ea agreenent.

The Honorable H Franklin Waters, United States District
Judge for the Western District of Arkansas.
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On April 3, 1996, the CGovernnent filed a notion to dismss,
seeking the voluntary dismssal of the remaining two counts of the
indictment. On April 25, 1996, the Governnent filed a request to
w thdraw the notion to dismss. In this docunent, the Governnent
indicated that it would be seeking a superseding indictnent. The
district court granted the withdrawal of the notion to dism ss on
April 26, 1996

On May 8, 1996, the Governnent obtained a superseding
i ndi ctment charging appellant with two counts of violating 26
US C 8§ 7206(1), one count each for the tax years 1988 and 1989.
Appel l ant was arraigned on the charges contained in the supersedi ng
i ndi ctment on May 21, 1996.

On June 6, 1996, the CGovernnent filed a notion to anend the
jury instructions. Appellant responded to this notion on June 11
1997. The district court denied the Governnent’'s notion on June
12, 1997.

Appel l ant’ s second trial conmmenced on July 8, 1996. On the
nmorning of July 8, 1996, appellant filed a notion to dismss the
indictnment for violation of the Speedy Trial Act. In that notion,
as in his appellate brief, appellant notes that two-hundred sixty
seven (267) days passed between the declaration of mstrial and the
begi nning of the second trial. Appel I ant argued that at | east
ninety-three (93) of those days were not excusabl e under the Speedy
Trial Act. The district court rejected appellant’s argunents and
denied the notion on July 8, 1996.

On July 10, 1996, the jury returned a verdict of guilty on
both counts of the superseding indictnment. On COctober 3, 1996
appel l ant was sentenced to a prison term of eight (8) nonths, a
supervi sed rel ease termof one (1) year and a one-hundred doll ar



($100. 00) special assessment. On Cctober 4, 1996, the judgnent and
comm tnent was entered and on Cctober 8, 1996, appellant tinely
filed his notice of appeal.

1.
The Speedy Trial Act provides, in relevant part:

(e) If the defendant is to be tried again followng a
declaration by the trial judge of a mstrial or follow ng
an order of such judge for a newtrial, the trial shal

commence within seventy days from the date the action
occasioning the retrial becones final. . . . The periods
of delay enunerated in section 3161(h) are excluded in
conputing the tinme imtations specified in this section.

18 U S.C § 3161(e). “If a defendant is not brought to tria
within the time limt required by section [3161(e)] as extended by
[the excluded delays of] section 3161(h), the information or

i ndi ctnment shall be dism ssed on notion of the defendant.” United
States v. Bl ankenship, 67 F.3d 673, 675 (8th Gr. 1995) (citing 18
US C 8§ 3162(a)(2) (enphasis added)). In the context of the

Speedy Trial Act, we review the district court’s findings of fact
for clear error and the district court’s | egal conclusions de novo.
Ld. See also United States v. Duranseau, 26 F.3d 804, 808 (8th
Cr.), cert. denied, 115 S. C. 341 (1994).

In this case, the district court found that there was no
violation of the Speedy Trial Act, finding that each of the tine
periods relied upon by appellant was excluded fromthe speedy trial
cal culation by section 3161(h). Simlarly finding no violation of
the Act, we affirm the district court’s decision to deny
appellant’s notion to dism ss.

L1l
A. The Date the “Action Cccasioning Retrial Becane Final.”



As a threshold matter, we nust first determne when the
“action occasioning retrial becane final.” For, if we find as the
district court did - and the CGovernnent now argues - that the
“action occasioning retrial” was the district court’s grant of the
CGovernnment’s withdrawal of the notion to dismss, then our inquiry
ends at this point. If the speedy trial clock did not begin
“ticking,” as the district court held, until April 26, 1996, then
even if all of appellant’s remaining argunents are correct, there
is no violation of the Act.

The district court found that the speedy trial clock did not
begin running until April 26, 1996, because “[i]t woul d have been
foolhardy . . . to set this matter for retrial when the Court was
being led to believe that it probably wasn't going to be
necessary.”? The district court continued by stating that the
action occasioning retrial was “. . . at the very earliest
when [the Governnent’s] notion to dismss was withdrawn. That's
when the United States by its action advised the Court that it
intended to retry the case.”?

This Court, however, has stated that “[b]y its terns, section
3161(e) requires that a defendant be retried within seventy days of
the declaration of a mstrial.” United States v. d eason, 766 F.2d
1239, 1244 (8th Cr. 1985). The clear |anguage of the statute and
the prior interpretation by this Court indicate that the

declaration of the mstrial is the ®“action occasioning the
retrial.” Thus, the Speedy Trial “clock” began running on Cctober
13, 1995. Accordi ngly, we now proceed to appellant’s argunents
concerning the district court’s exclusion of certain periods of

2Trial Transcript at 90.

5ld. at 91.



time between the declaration of mstrial and the begi nning of the
second trial

B. COctober 14, 1995 to COctober 31, 1995 —Ei ghteen (18) Days.

This period represents the tine between the declaration of the
mstrial and the subm ssion of the proposed plea agreenent to the
district court. The district court held that this tinme was
excludable for two reasons: first, that the tinme given to the
Governnent to decide whether to retry the defendant was “entirely
appropriate”, and second, that the tinme was excl udabl e because pl ea
negotiations were in progress.* W wll deal with each of these
findings in turn.

1. Time to Determ ne Wether Defendant Wuld Be Retri ed.

The court gave the governnment until COctober 31, 1995 to
deci de whether or not to retry the defendant. This Court has
recogni zed that the exclusion provided for by § 3161(h)(1)(F)°
I ncludes tinme to submt information and/or materials to the
district court in order to properly dispose of an issue. See
Bl ankenshi p, supra, at 676. Cearly, there are no notions at

| ssue here, nor does the instant case appear to fit wthin the
confines of the Blankenship decision. Wat we do have,

however, is a specific request by the court for the Governnent
to informthe court by a date certain whether or not it

“Unfortunately, because the district court nmde oral
findings of fact and conclusions of law, it is difficult to
di scern which sections of 3161(h) the district court relied upon
in determning that each of the tine periods at issue in this
case was excl udabl e.

5Thi s subsection excludes the period of delay fromthe
filing of a pretrial notion through the conclusion of a hearing.
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intended to retry the defendant. The Seventh and N nth
Circuits have recognized that tinme used by the parties for
consi deration, preparation, and response to specific requests

by the court is excludable. See, e.qg., United States V.
Hoslett, 998 F.2d 648, 657 (9th Gr. 1993); United States V.
Mont oya, 827 F.2d 143, 153 (7th CGr. 1987). The specific
requests in each of these cases dealt wth notions; however,

the request by the court in the instant case is backed by the
sanme rationale as the courts in Hoslett and Montoya. |In all
of these cases, the court needed additional information to
properly dispose of an issue. In Hoslett and Mntoya, the
| ssue happened to be the resolution of notions; in the instant
case, the court admttedly could not set a trial schedule until
it resolved the issue of whether or not the Governnent would
retry the defendant. G ven the necessity of this information
tothe court’s ability to properly dispose of the matter before
it, we find that this tinme should simlarly be excluded under
the “other proceedings” section 3161(h)(1). Thus, the court
was correct in determning that the tinme from Cctober 14, 1995
to Cctober 27, 1995 was excludable to allow the governnent to
deci de whether it was going to retry the defendant.

2. Plea Negotiations.

Al t hough we have just determned that the entire tinme period
i s indeed excludable, an alternative ground exists for all but four
(4) of the days in question: that the tinme should be excluded
because the parties were engaged in plea negotiations.



Appel | ant asserts that the district court relied on 18 U S. C
8§ 3161(h)(1)(lI). That section provides for the exclusion of tine
attributable to any “delay resulting from consideration by the
court of a proposed plea agreenent to be entered into by the
defendant and the attorney for the Governnent.” 18 U S.C 8§
3161(h)(1)(l). Appellant argues that this section allows exclusion
of tinme only for those delays resulting from “consideration by the
court” of a proposed plea agreenent. Appellant’s Brief at 21.
Thus, appellant contends, the exclusion does not apply until the
proposed plea agreenent is finalized and submtted to the court.
Id. (citing United States v. Velasquez, 890 F.2d 717, 719 (5th
Cr. 1989)). Therefore, appellant believes that all eighteen (18)

days of this period should count toward the Speedy Trial clock.

The Vel asquez case, however, is distinguishable fromthe case
at bar. |In Velasquez, “[t]he records indicate[d] that the parties
di scussed but did not finalize a plea agreenent, and it [was] clear
that no agreenment was ever submtted to the court for
consideration.” |1d. Accordingly, the Fifth Grcuit found that the
time spent in the plea negotiations were not excludable fromthe
speedy trial calculation. |In the present case, on the other hand,
a finalized plea agreenent was submtted to, but rejected by, the
court.

We do agree, however, that 8 3161(h)(1)(1) does not exclude
the time spent on plea negotiations, though it does not necessarily
follow that the tinme should count toward the speedy trial clock.
A nunber of circuits have determned that tinme expended on plea
negotiations i s excludabl e under other sections of 8§ 3161(h). For
exanple, in United States v. Mntoya, 827 F.2d 143 (7th Gr. 1987),
the Seventh Circuit held that the plea bargaining process can

“qualify as one of many ‘other proceedings’ under the generic
excl usi on of section 3161(h)(1).” Id. at 150. The court found



that 8 3161(h)(1)(D) allows “the governnment [to] exclude ‘[a]ny
period of delay resulting from other proceedings concerning the
def endant, including but not limted to . . . delay resulting from
trial wth respect to other charges agai nst the defendant. . . .~
Id. (enphasis in original) (citing 18 U S.C. 8 3161(h)(1)(D)).
“Thus,” the court continued, “negotiating a plea bargain could be
consi dered a proceeding other than trial, or preparation for trial,
that qualifies for the exclusion.” 1d. (citing United States v.
Goodwi n, 612 F.2d 1103, 1105 (8th G r. 1980)).

SSmlarly, the Sixth Grcuit, in United States v. Bowers, 834
F.2d 607 (6th Cr. 1987), held that “the plea bargai ning process
can qualify as one of many ‘other proceedings.’” ld. at 610 (citing
Mont oya, supra, at 150). In Bowers, the defendant failed to

comuni cate his rejection of the tentative plea agreenent for half
of the speedy trial period. Wile the court recognized that “[t] he
district court was justified in its stated belief that these
circunstances constituted an ‘extrene case’,” id.,that finding does
not appear to have been crucial factor in the case. The court
found that the plea bargaining process was a “delaying
circunstance[] that ought not be charged to the governnent.” |d.

Finally, in United States v. Fields, 39 F. 3d 439, 445 (3rd
Cir. 1994), the Third Crcuit saw “no reason why an ‘ends of

justice’ conti nuance may not be granted in appropriate

circunstances to permt plea negotiations to continue.” | d.
(citing United States v. Wllianms, 12 F.3d 452, 460 (5th Gr.
1994)). Wiile the Fields court expressed a belief that such

conti nuances shoul d be granted sparingly, the case remains rel evant
for the proposition that tinme spent on plea negotiations is
excl udable fromthe Speedy Trial Act calculation. It is also



useful to note the Fields court’s favorable citation of the hol ding
i n Mont oya

Accordingly, we determne that the tine spent on plea
negotiations is excludable. Gven the fact that no conti nuance was
requested or granted, the “ends of justice” continuance provision
is irrelevant. I nstead, we exclude the plea negotiations as a
“proceedi ng involving defendant” under 8 3161(h)(1). Thus, at the
very least, fourteen (14) of the eighteen (18) days questioned by
appellant are excludable from the speedy trial calculation.
Because we determned that the entire period is excludable,
however, the first period contains no days attributable to the
speedy trial clock.

C. March 23, 1996 to April 2, 1996 —11 days.*®

This period extends fromthe day after the court’s deni al
of the proposed plea agreenent to the day before the Governnent
filed its notion to dismss. The district court found that
this tinme was excludabl e because it was “reasonable” to give
the Governnent tinme to determ ne whether it would retry the
defendant. For the sane reasons as set forth in 8§ B.1., supra,
we find that this tine was properly excl uded.

D. May 9, 1996 to May 20, 1996 —12 days.’

5The parties do not dispute that the tinme from Novenber 1,
1995 to March 22, 1996 is excludable tine, because the district
court was considering the proposed plea agreenent.

"The parties do not dispute that the tine between March 23,
1996 and April 27, 1996 is excludable tinme, because the court was
considering the notion to dismss. Additionally, there is no
di spute that April 27, 1996 through May 7, 1996, and May 22, 1996
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On May 8, 1996, the governnment obtained a superseding
I ndictment, so that day is excluded. Appellant clains that
nothing transpired between My 9, 1996 and May 20, 1996, so
t hese days should be counted towards the speedy trial tine.
Specifically, appellant argues that because the superseding
indictment was so simlar to the previous indictnent, there was
no need to re-arraign the defendant. Theref ore, appell ant
asserts that the tinme between indictnment and arrai gnnment is not
excl udabl e. Whil e appell ant does not concede the exclusion of
May 21, 1996, the date of the arraignment, because it is not
necessary to re-arraign follow ng a superseding indictnent,
appel | ant does not stress this argunent, either. In any event,
in light of the remainder of our holdings, the exclusion or
non-excl usion of this one day is irrelevant to the speedy trial
cal cul ation

In determning that this tinme is excludable, we rely on
t he reasoni ng espoused in the case of United States v. MKay,
30 F. 3d 1418, 1419-20 (11th Gr. 1994). In MKay, the El eventh
Circuit Court of Appeals affirmed the district court’s

determ nation that the tine between a superseding indictnent
and the subsequent re-arrai gnnent was excl udabl e under the 18
US C 8§ 3161(h)(6) exclusion. The court recognized that the
Speedy Trial Act “permts the exclusion of tinme between the
di sm ssal of an indictnent and the subsequent indictnent or
appearance before a judge on the new charge (whichever is
later).” Id.

t hrough June 6, 1996 are not excludable periods of tinme, as
not hi ng transpired during these tinme periods.
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The court went on to find that the filing of
superseding indictnment has the sane effect as dism ssing an
original indictnent and filing a newindictnent . . .” [d. at
1420. W agree with this assessnent and the court’s
determnation that, as a result, the tw events should be
treated equally. Thus, because the Speedy Trial Act permts
the exclusion of tinme between the dism ssal of the indictnent
and the |l ater of the subsequent indictnent or arraignnent, the
tine between the superseding indictnent and rearrai gnnent in
the instant case was properly excluded by the district court.
Accordingly, at least thirteen (13) days are excluded fromthe
speedy trial calculation.

E. June 7, 1996 to July 7, 1996.

There is no dispute that the tine from June 7, 1996 to
June 12, 1996 is excludable, as the court was considering the
governnent’s notion to anmend jury instruction. Additionally,
al t hough appellant raises this tine period in his brief, there
Is no dispute that the tinme fromJune 13, 1996 to July 7, 1996
I S non-excl udabl e.

Dat es | ncl uded Excl uded
Cct. 14, 1995 to Cct. 31, 1995 18 days
Nov. 1, 1995 to Mar. 22, 1996 142 days
Mar. 23, 1996 to Apr. 2, 1996 11 days
Apr. 3, 1996 to Apr. 26, 1996 24 days
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Apr. 27, 1996 to May 7, 1996
May 8, 1996 to May 21, 1996

May 22, 1996 to June 6, 1996
June 7, 1996 to June 12, 1996
June 13, 1996 to July 7, 1996

TOTALS

CONCLUSI ON

11 days
1 day
16 days

25 days
53 days

13 days

6 days

215 days

Because the fifty-three (53) days included in the speedy
trial calculation falls far short of the required seventy (70),
the district court properly denied defendant’s notion to

di sm ss.

Accordingly, we affirmthe judgnment of the district court.

A true copy.

ATTEST:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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