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MAGNUSON, * Di strict Judge.

MAGNUSON, District Judge.

This action brought, pursuant to 42 U S.C 8§ 1983, arises
out of the arrest and search of Appellee Ernest Conrad
("Conrad") by Appellant Roger Davis ("Davis"), a Mssouri State
H ghway Patr ol man. The case previously was tried before a
jury, wth Conrad representing hinself pro se. The jury
returned a verdict in favor of Davis. During the trial, the
district court denied Davis's Mition for Verdict as a Mtter
of Law. This Court later reversed the jury’'s verdict based on
Conrad’ s | ack of counsel and remanded the case for a new trial
Based on the testinony presented at the first trial, Davis
noved for summary judgnent, arguing that he was entitled to
qualified immunity and that Conrad was estopped from raising
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his clainms again in federal court. The district court denied
Davis’s notion on the grounds that the



court’s previous denial of the Mdtion for Verdict as a Matter
of Law was the |law of the case and denied the notion. Davis
appeal s the decision of the district court. W reverse and
enter judgnment in favor of Appellant.

Appellant Davis is a corporal in the Mssouri State
H ghway Patrol. On the evening of Decenber 24, 1988, Davis was
working on Interstate 88 in Scott County, Mssouri. Using his
radar, Davis detected Conrad driving seventy-six mles per hour
in a sixty-five mle per hour zone. Conrad was driving a
Corvette with Mssissippi license plates. The parties dispute
whet her Conrad was traveling with his stepfather as a
passenger. According to trial testinony, each |ocal judge in
M ssouri sets the policy for when bond nust be accepted for
speedi ng tickets. The Scott County judge had set a policy that
drivers fromout of state who are stopped for speeding nust
post bond. Davis was not authorized to accept bond because
those duties rested exclusively wth the local sheriff.
Know ng that Conrad woul d have to post bond, Davis arrested
Conrad for his speeding violation. Arrest is authorized for
the of fense of speeding in M ssouri.

Davis contends that he asked Conrad for permssion to
search the vehicle and that Conrad consented. Conrad naintains
that he refused permssion. Davis then searched Conrad and the
vehicle. At the first trial, Davis testified that Conrad had
a bulge in his right front pants pocket. A search of Conrad



reveal ed $6, 050 in cash. In searching the vehicle, Davis found
$4,000 in cash in a wicker briefcase. Davis asked Conrad where
he got the noney. According to Davis, Conrad told himthat the
noney was rent noney he collected for his uncle in St. Louis
for six rental properties



in M ssissippi.?

Conrad’s nother was also traveling with Conrad but drove
In a separate vehicle. Conrad s nother stopped her vehicle by
Conrad’ s when she realized that Conrad had been stopped. Upon
observing the stopped vehicle, Davis approached Conrad’ s nother
and asked her about Conrad s uncle. According to Davis,
Conrad’s nother told Davis that Conrad’ s uncle did not own any
property in M ssissippi.?

According to Davis, he asked Conrad to drive his vehicle
to the sheriff’'s office. Conrad contends that Davis handcuffed
him and placed himin his squad car and that his stepfather
drove Conrad’s vehicle to the sheriff’'s office. Wile sonewhat
unclear fromthe parties’ subm ssions, it appears that Davis
retai ned custody of Conrad’ s possessions, including the noney,
during the trip to the sheriff’s office.

Once at the sheriff’s office, Conrad s vehicle was driven
to a car wash to get out of the rain. Davis asked Oficer Geg
Kenley to have a drug-sniffing dog search the interior of
Conrad’s car. The dog found no contraband in the car. The
officers then had the dog sniff the noney. According to Davis,

2 Conrad testified at trial that he received the noney
fromrental property he owned and through the sale of a van.
He testified that he intended to Il end the noney to his
uncl e.

%At trial, Conrad’s nother testified that Conrad’s uncle
did own five houses in Mssissippi and that Conrad did not
own any property.



he pl aced the noney in an envel ope and pl aced the envel ope in
a small roomused for the test. Davis testified at trial that
Kenley told himthat the dog "alerted" to the noney indicating
t he presence of drugs. Conrad contends that he, along with his
not her and stepfather, were in the roomfor the dog test and
that the dog had no reaction to the noney. Davis testified
t hat Kenl ey conducted the canine test



pursuant to police policy and that no one else was in the room
with the dog.

Davis gave Conrad a ticket for speeding and a receipt for
the noney taken from him Conrad later paid the speeding
ticket. Davis turned the noney over to the Drug Enforcenent
Agency ("DEA') who later successfully initiated forfeiture
pr oceedi ngs.

This case originally went to trial in February 1994,
resulting in a jury verdict for Davis. W reversed the verdict
because the district court had not appointed counsel for
Conrad. On remand, Davis noved the district court for summary
j udgnment . Relying on the prior trial testinony, Davis
contended that he was entitled to qualified imunity and that
Conrad was collaterally estopped frombringing his clains. The
district court denied Davis's notion, believing that its
previous denial of a Mdtion for a Verdict as a Matter of Law
during the first trial precluded it from granting Davis’'s
notion. Davis appeals the decision of the district court and
contends that he is entitled to summary judgnent on two
grounds: (1) that he is entitled to qualified imunity; and (2)
that Conrad is collaterally estopped from bringing his clains.

Conrad does not address the district court’s decision
regarding the law of the case doctrine, apparently concedi ng
the appropri ateness of review of that decision. The doctrine



of the "law of the case" is a discretionary tool permtting a
district court to effectively nmanage the | egal issues arising
during litigation. See Copeland v. Merrill Lynch & Co., 47
F.3d 1415, 1424 (5th Gr. 1995). It does not deprive the
district court of the ability to reconsider earlier rulings.

See id. Were the district court believes that an earlier
deci sion was reached in error, it may revisit the decision "to

avoid | ater reversal."



Lovett v. General Mdtors Corp., 975 F.2d 518, 522 (8th Gr.
1992) (citation omtted). To the extent that the district
court believed that it |acked the authority to review its

earlier decision, such a belief was erroneous.

However, even if the "law of the case" doctrine had
precluded the district court from considering the nerits of
Davis’s notion, we have the authority to review the denial of
that notion. As the Seventh Grcuit has held, "[|]aw of the
case . . . does not block a superior court fromexamning the
correctness of an earlier decision.” Avitia v. Mtropolitan
AQub of Chicago, Inc., 924 F.2d 689, 690 (7th Gr. 1991). The
Suprene Court has nmde it clear that a decision denying

qualified immunity is appeal able prior to the conmencenent of
trial. See Mtchell v. Forsyth, 472 U S. 511 (1985); Wi ght
V. South Ark. Regional Health Center, Inc., 800 F.2d 199 (8th
Cir. 1986) (reversing district court’s denial of summary

j udgnment on appeal brought before conmencenent of trial).
Therefore, we shall address the nerits of Davis's appeal.

This Court reviews de novo a lower court’s denial of
summary judgnment. See Hardin v. Hussman Corp., 45 F.3d 262,
264 (8th Gr. 1995). The Federal Rules of Gvil Procedure
provi de that summary judgnent "shall be rendered forthwith if

t he pl eadi ngs, depositions, answers to the interrogatories, and
adm ssions on file, together with the affidavits, if any, show



that there is no genuine issue as to any nmaterial fact and that
the noving party is entitled to judgnent as a matter of |aw "
Fed. R Gv. P. 56(c). Summary judgnent is warranted where a
party fails to nake a showing sufficient to establish an
essential elenent of that party’'s case, and on which that party
will bear the burden of proof at trial. See Celotex Corp. V.
Catrett, 477 U S. 317, 322 (1986).

10



"[Governnent officials performng discretionary functions
generally are shielded fromliability for civil damages insofar
as their conduct does not violate clearly established rights
of which a reasonable person would have known." Harlow v.
Fitzgerald, 457 U S. 800, 818 (1982). The Suprene Court has
extended this immunity to state police officers, see Malley v.

Briggs, 475 U S. 335 (1986), and it provides protection "to al
but the plainly inconpetent or those who know ngly violate the
law. " 1d.

Once a defense of qualified imunity is raised, a
plaintiff must of fer "particul ari zed" al l egations  of
unconstitutional or i1l egal conduct. See Anderson V.
Ceighton, 483 U. S. 635, 639-40 (1987). "The contours of the
right nust be sufficiently clear that a reasonable officia

woul d understand that what he is doing violates that right."
ld. at 640. The official is not required to guess the

direction of future | egal decisions, see Mtchell v. Forsyth,
472 U S. 511, 535 (1985), but nust rely on preexisting case |aw
for guidance. See Coffman v. Trickey, 884 F.2d 1057, 1063 (8th
Cr. 1989). \Wether any individual will be held liable for
official actions "turns on the 'objective | egal reasonabl eness'
of the action." [1d. (citing Harlow, 457 U S. at 819).

Conrad argues that the circunstances of his arrest and the
search of his vehicle and person were such that imunity is not
avail able to Davis. First, Conrad contends that Davis's
actions in arresting Conrad were questionable. Conrad suggests
that Davis's decision to arrest Conrad was possibly race-

11



rel ated because speeding is a msdeneanor crine in Mssouri and
because under cross-exam nation by Conrad during his initial
trial in federal court, Davis admtted that he did not recall
followng a simlar course of action with a non-mnority
driver. However, Conrad does not explicitly argue that the
stop and arrest were illegal or unconstitutional, nor does he
provi de any other evidence to suggest that the stop and arrest
were pretextual or illegal.

12



Furthernore, even if Conrad presented evidence that
Davis's stated reasons for stopping Conrad were pretextual
such evidence would not invalidate the stop and arrest. Conrad
does not dispute the fact that he was speeding. As the Suprene
Court recently held in Wren v. United States, 116 S.Ct. 1769, 1774

(1996), a police officer’s subjective intent is not relevant for
pur poses of determning whether a traffic stop was objectively
reasonabl e under the Fourth Anendnent. W have previously held
that "any traffic violation, even a mnor one, gives an officer
probabl e cause to stop the violator. If the officer has
probabl e cause to stop the violator, the stop is objectively
reasonabl e and any ulterior notivation on the officer’s part
isirrelevant.” United States v. Caldwell, 97 F. 3d 1063, 1067
(8th Gr. 1996) (citing Wiren, 116 S. C. at 1774).

Conrad has not presented any evidence that his arrest was
| nappropriate or unconstitutional . Tri al t esti nony
denonstrated that Conrad was arrested pursuant to state | aw and
| ocal policy regarding the posting of bond. By paying his
speeding ticket, Conrad admtted that he violated the |aw
Conrad' s bald assertions of racist notivations on the part of
Davis do not render his conduct unconstitutional. The Suprene
Court rejected "the principle that wulterior npotives can
I nval i date police conduct that is justifiable on the basis of
probabl e cause to believe that a violation of the |aw has
occurred."” Wiren, 116 S. C. at 1773. Davis's conduct in
arresting Conrad was reasonabl e and appropriate.

Regardl ess of whether Conrad gave his consent for the

13



search, Davis had the authority to search Conrad and his
vehicle pursuant to Conrad’s |awful arrest. See New York v.
Belton, 453 U. S. 454, 460-61 (1981). Davis did not need
probabl e cause to believe another crine was being commtted in
order to search Conrad or his vehicle.

The authority to search the person incident
to a |lawful custodial arrest, while based
upon

14



the need to disarm and to discover
evi dence, does not depend on what a court
may | ater decide was the probability in a
particular arrest situation that weapons or
evidence would in fact be found upon the
person of the suspect. A custodial arrest
of a suspect based on probable cause is a
reasonable intrusion wunder the Fourth
Amendrent; that intrusion being lawful, a
search incident to the arrest requires no
addi tional justification.

United States v. Robinson, 414 U. S. 218, 235 (1973).

Conrad argues that even if Davis was justified in
arresting him and searching his vehicle, Davis was not
aut horized to hold his noney and subject it to a canine sniff.
Wiile it is sonewhat unclear as to the exact point in tine at
whi ch Davis was to have "seized" Conrad’ s noney,* it is clear
that Davis had assuned control over the noney for purposes of
the canine sniff. Conrad argues that there is nothing ill egal
about carrying cash and that nothing else would have given
Davis sufficient cause to detain Conrad's noney for further
testing. Conrad cites to Davis's trial testinony and argues
that Davis did not suspect Conrad of fitting a drug courier
profile and did not discover any other weapons or contraband
whi ch woul d have justified a seizure.

Pursuant to the lawful arrest, Davis had legal contro
over both Conrad and his possessions. This case is unlike the
cases cited by Conrad. Each of the cited cases focuses on

“1t was disputed at trial whether Davis gave Conrad his
nmoney to hold while they traveled to the sheriff’s office or kept
it wth himin the squad car.

15



whet her circunstances would justify an initial investigative
stop and search. See United States v. Sokolow, 490 U S. 1, 7-9
(finding reasonable suspicion to support investigatory stop
where defendant paid for $2,100 airline ticket in cash from
roll of $20 bills, did not check his luggage, and agents
reasonably believed defendant was

16



traveling under an alias); United States v. Waver, 966 F. 2d
391, 394 (8th Gr. 1992)(finding reasonabl e suspicion for stop
wher e, anong ot her things, defendant was on flight from known

drug source city, wore gang-like apparel, acted nervous, and
did not have identification); United States v. Wite, 890 F.2d
1413, 1417(8th Cr. 1989) (finding insufficient evidence to
support reasonabl e suspicion for stop where defendant bought

airline ticket wwth cash, arrived on flight known to be used
by narcotics traffickers, and acted nervous and suspicious in
the airport). In United States v. O Neal, 17 F.3d 239 (8th
Gr. 1994), we found that the clothing and nervous appearance

of the young people detained by police did not provide
sufficient justification to stop them and search their bags.
Ld. at 241-242. Here, Conrad had already been legitimtely
stopped and arrested for speeding.

However, the circunstances of this case al so indicate that
Davis had a reasonable suspicion that the funds were the
product of illegal drug activity. As we stated in United
States v. Jones,

Police officers may briefly detain | uggage
for a dog-sniff search wthout violating

the Fourth Anmendnent . . . if there is
r easonabl e suspi ci on supported by
articuabl e, objective facts that the
| uggage contains drugs. . . . W decide

whet her reasonabl e suspi ci on exi sted based
on the totality of the circunstances.

990 F.2d 405, 407 (8th CGr. 1993). Conrad carried over $6, 000
in small denom nations in his front pants pocket and $4,000 in
a wcker briefcase in the autonobile. Testinony at trial

17



i ndicated that Davis had received training in drug interdiction
and that he knew that drug couriers often carry |arge anounts
of cash in small denomnations. Davis also knew that couriers
often carry their drugs along wth cash. Wen asked about the
noney, Conrad stated that it was fromrental property owned by
his uncle. Conrad s nother contradicted Conrad, denying that
Conrad’ s uncl e owned any

18



such rental property.®> Wile there may have been a |ogica

explanation for these unusual circunstances, these are not
"innocent, non-suspicion-raising details."” Waver, 966 F.2d
at 396. Gven that Davis had already stopped Conrad for
violating traffic laws, it was reasonable for Davis to subject
the noney already legally in Davis's possession to a canine
sniff. In addition, there does not appear to have been any
significant delay in having the drug dog test the noney. The
test was conducted as soon as Conrad was brought to the
sheriff’s office and the car noved to a dry | ocation. See
White, 42 F.2d at 460 (finding that a delay of one hour and
twenty mnutes for arrival of drug dogs was not unreasonable).

Conrad argues that Davis did not believe that Conrad fit
a drug courier profile. Conrad contends that there was no
evidence at trial that Davis relied on his past drug
interdiction training or other sorts of reliable indicia that
woul d suggest drug activity. Wthout such evidence, Conrad
argues that there was no objective basis for believing that
Conrad was involved with drugs and therefore, that the seizure
of Conrad’s noney was unconstitutional. As we stated in United
States v. Jones, "[Db]Jecause we decide whether reasonable

suspicion justifies a detention based on all the objective
facts, we are not [imted by the detaining officer’s subjective
opinions." 990 F.2d at 408. Regardl ess of Davis’s subjective
opinions, we find that there was an objective basis for Davis's

>Wiile the trial testinony of both Conrad and his not her
conflicted wwth Davis’s version of these stories, Conrad’ s
expl anation for the noney was still in conflict with that of his
not her .

19



reasonabl e suspi ci on.

20



IV

We have recently stated that a "judicial determnation
that . . . seized property was connected with a drug
transaction” is not necessary before transferring property to
the DEA for forfeiture proceedings. Mdewell v. Downs, 68 F.3d
1030, 1043 (8th Gr. 1995). Wile not explicitly challenged
in this appeal, Conrad suggests that the drug dog did not

"alert" to the noney taken fromhimand therefore, that there
was insufficient evidence to support a transfer of the noney
to the DEA

Conrad does not argue with the proposition that a positive
canine test for drugs would establish probable cause for
seizing property and transferring it to the DEA | nst ead,
Conrad argued at trial and continues to suggest in this appeal,
that the drug dog did not "alert" to the noney. Conrad does
not, however, challenge Davis’'s assertion that Oficer Kenley
told him that the dog had alerted to the noney. Based on
information told to himby a fellow officer, it was reasonable
for Davis to believe that the noney was tainted by drugs and
should be transferred to the DEA for forfeiture proceedi ngs.

V

Appel I ant Davi s stopped Appellee Conrad for violating state traffic
| aws. In accordance with state and | ocal |aw, Davis arrested Conrad and
conducted a search pursuant to that arrest. Based on the circunstances of
Conrad’s stop and the inconsistent answers to Davis's questions, Davis had

21



reasonabl e suspicion that the noney discovered as part of the search was
involved in illegal drug activity. Davis did not violate Conrad's
constitutional rights by subjecting the noney taken fromhimto a canine
sniff. Once Oficer Kenley told Davis that the drug dog had alerted to the
noney, Davis acted appropriately in transferring the funds to the

22



DEA for forfeiture proceedings. Davis's actions were reasonable and he is
therefore entitled to qualified i mMmunity for the stop, arrest, and search
of Appel | ee Conrad.

Because we hold that Davis is entitled to qualified inmmunity, the
Court does not address Davis's contention that Conrad is collaterally
estopped frombringing his clains. The judgnent of the district court is
reversed. The case is renmanded to the district court with directions that
judgnent be entered for the defendant.
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