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Following a nearly two-week trial, a jury found that although the
def endant s- appel | ees (“Hoyt”) breached a contract with plaintiff-appellant
Metropolitan Life I|nsurance Conpany (“Met Life"), Met Life had not
suffered any danages. Met Life now appeals, but chall enges neither the
jury's verdict nor the sufficiency of the evidence supporting it. Mt Life
i nstead disputes the district court's order denying its pretrial notion for
summary j udgenent. 3 Met Life argues that if the district court had
properly confined its analysis to the plain |anguage of the contracts at
issue, it would have granted sunmary judgnent in favor of Met Life and
awar ded damages accordi ngly. Because we conclude that Mt Life cannot
chall enge the denial of summary judgnment after a full trial on the nerits
of its claim we affirmthe judgnment bel ow

|. Background

In 1990 and 1991, Hoyt borrowed funds from Met Life to devel op
comercial real estate. The |loans were secured, in part, by a nortgage on
certain devel oped conmercial properties (“Goup IIl Properties”). 1In 1993
Hoyt defaulted on these | oans. Met Life then initiated foreclosure
proceedi ngs, and Hoyt responded by filing for bankruptcy.

In late 1993 and early 1994, Hoyt began to negotiate the sale of sone
of its properties, including the Goup Ill Properties, with a Real Estate
I nvestnent Trust (“REIT"). Yet the REIT was unwilling to purchase them
unl ess Hoyt and Met Life entered into a settlenent agreenent because the
Goup Il Properties were the subject of an ongoi ng i nsol vency proceedi ng.
These negotiations resulted in two agreenents, the first between Hoyt and
the REIT for the sale of the Group Il Properties, and the second between
Hoyt and Met Life. Only the second is relevant here.

¥The Honorable Paul A. Magnuson, Chief Judge, United States District Court
for the District of Minnesota.
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Under the agreenent between Hoyt and Met Life, Met Life was to
deliver to Hoyt certain docunents that would all ow Hoyt to convey the G oup
Il Properties to the REIT unencunbered, in exchange for the “purchase

price” of the Goup IIl Properties. The contract defined purchase price
as $15.5 million “(or such greater sumas is paid by the Purchaser for the
Property) . . . .” Appellant's Br. App. at A28 (Hoyt/Met Life Goup Il

Properties' Agreenent). The contract also prohibited Hoyt fromentering
into an agreenent to sell other property with terns that made that sale
either directly or indirectly contingent on the closing of the agreenent
bet ween Hoyt and Met Life.

At the sane time, Hoyt entered into a second agreenent with the REIT
i nvolving the sale of other property owned by Hoyt, unrelated to the G oup

Il Properties (“Goup Il Properties”). This agreenent provided, inter
alia, that if the sale of the Goup Il Properties to the REIT failed to
close, then the purchase price for the Goup |l Properties was to be

reduced by $2.5 nmillion in order to conpensate the REIT for dim nished
“value, utility and conpetitive presence.” Appellant's Br. App. at A-166
(Hoyt/ REIT Group Il Properties' Agreenment of Purchase and Sal e).

Met Life later discovered the contract for the sale of the Goup Il
Properti es and demanded that Hoyt pay it the $2.5 nmillion, arguing that the
armount represented additional conpensation paid by the REIT to Hoyt for the
Group Il Properties. Wen Hoyt refused to pay it the noney, Mt Life
filed this suit, alleging both breach of contract and m srepresentati on.

Positing that the l|anguage of the Goup Il Properties' sales and
purchase agreenent “plainly and expressly” provided that the $2.5 mllion
was to conpensate Hoyt for the sale of the Goup IIl Properties, Met Life

then noved for summary judgment on its breach of contract clains. Pl.'s
Reply Mem Supp. Mt. Summ J. at 2. Hoyt opposed the notion, arguing that
the $2.5 million was not intended to be consideration for the Goup II]
Properties, but was intended instead to provide



assurance to the REIT that Hoyt would diligently pursue a settlenent agreenent
with Met Life.* On Novenber 2, 1995, the district court issued an order denying
the nmotion for summary judgnent because it found that key contract terns were
susceptible to nore than one interpretation, and thus were anbiguous.
Accordingly, it set the case for trial, and the jury ultimately found that,
al t hough Hoyt had breached its contract with Met Life, Mt Life had not
suffered any damages as a result of the breach

Significantly, Mt Life never renewed the argunent it set forth in its
summary judgnment notion by noving for judgnent as a matter of |aw either at the
close of evidence or after the jury's verdict. |ndeed, when Hoyt noved for
judgenent as a nmatter of law after Met Life had presented its evidence, Met
Life opposed the notion, arguing that “[there was] a jury question on the
neani ng of the relevant clauses in the Met/Hoyt agreenment, and on the objective

intentions of the parties as to the neaning of those clauses. If the jury
t hi nks they are anbi guous, then we have a jury question as well as to what the
purpose was of [the $2.5 nmillion provision] in the Goup Il agreenent.’

Partial Tr. Cvil Jury Trial Proceedings at 5 (May 17, 1996) (Jon Hopenan
appearing for Met Life). Mt Life now asks us to review de novo the district
court’s decision to deny its notion for sunmmary judgenent.® For the follow ng
reasons,

“According to Hoyt, if the agreement with Met Life failed to close then the REIT, which
was planning to make an initia public offering, would have been unable to include the Group 111
Propertiesinitslist of assets. Asaresult, the REIT would have been forced to refile the
necessary forms with the Securities Exchange Commission, and to prepare new financial
schedules, proforma projections of income, and underwriting agreements, thus incurring
considerable costs and delaying the offering. Appellees Br. at 6.

’In its Notice of Appeal, Metropolitan also appeals from the final judgement entered in this
action on May 29, 1996. However, we limit our discussion to the trial court's denia of
Metropolitan's motion for summary judgment because Metropolitan failed to file amotion for
judgment as a matter of law at the close of evidence, and it failed either to renew its motion for
judgment as a matter of law, or to file amotion for anew trial within ten days after the tria court
entered judgment. See Fed. R. Civ. P. 50(a), 50(b), 59(b). Asaresult, Metropolitan waived its
right to appeal from the final judgment. See generally BE & K Constr. Co. v. United Bhd. of
Carpenters & Joiners of America, AFL-CIO, 90 F.3d 1318, 1325 (8th Cir. 1996); Pullav. Amoco
Qil Co., 72 F.3d 648, 655-56 (8th Cir. 1996); Hubbard v. White, 755 F.2d 692, 695-96 (8th Cir.
1985); Krueger v. State Farm Mut. Auto. Ins. Co., 707 F.2d 312, 314-15 (8th Cir. 1983); Myers
v. Norfolk Livestock Mkt., Inc., 699 F.2d 555, 558-59 (8th Cir. 1982).
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we nmust decline its request.
I'1. Discussion

In Johnson Int'l Co. v. Jackson Nat'l Life Ins. Co., 19 F.3d 431
(8th Cir. 1994), this Crcuit directly addressed whet her a denial of
summary judgnent may be reviewed after a full trial on the nerits. The
Johnson Int'l Co. court held that a “[a] ruling by a district court
denyi ng summary judgnent is interlocutory in nature and not appeal abl e

after a full trial on the nerits.” |d. at 434 (citations omtted). It
expl ai ned that:
The final judgenent fromwhich an appeal lies is the judgnent

on the verdict. The judgnent on the verdict, in turn, is
based not on the pretrial filings [to support summary
judgnent] under Federal Rule of Civil Procedure 56(c), but on
t he evi dence adduced at trial

The primary question on sumary judgment is whether
there exists a genui ne issue of material fact as to the
el enents of the party’'s claim Once the summary judgnent
notion is denied and the case proceeds to trial, however, the
guestion of whether a party has net its burden nust be
answered with reference to the evidence and the record as a
whol e rather than by |ooking to the pretrial subm ssions
al one. The district court’s judgnent on the verdict after a
full trial on the nerits thus supersedes the earlier summary
j udgnent proceedi ngs.

Id. (internal quotations onmitted) (citations onitted) (footnote
omtted); accord Reich v. ConAgra. Inc., 987 F.2d 1357, 1362 n.6 (8th
Cir.1993) (citation omtted) (“A denial of sunmary judgnent is not a
final order and is not appeal able.”); Bottineau Farners El evator v.
Wyodwar d- Cyl de Consul tants, 963 F.2d 1064, 1069 n.5 (8th Gr. 1992)
(“Deni al of sunmmary judgnent is not properly reviewable on appeal froma
final judgnent entered after a full trial on the nerits.”) (citing
Jarrett v. Epperly,




896 F.2d 1013, 1016 & n.1 (6th Cr. 1990); Locricchio v. Legal Servs.
Corp., 833 F.2d 1352, 1359 (9th Gr. 1987); daros v. H H Robertson
Co., 797 F.2d 1564 (Fed. Cir. 1986)).

Hence, wunder Johnson Int'l Co., its antecedents, and the facts of
this case, we are unable to review the denied summary judgnment notion
because Met Life had a full and fair opportunity to litigate its
position before a jury. Mt Life attenpts to distance itself from
Johnson Int'l Co. by constructing a di chotony between a decision to deny
a notion for summary judgnent based on the sufficiency of the evidence,
and a decision based on an interpretation of substantive |aw.
Appellant's Reply Br. at 1. According to Met Life, inthis Crcuit, we
may review the forner, but not the later. [d. at 3 (citing Aerotronics,
Inc. v. Pneunp Abex Corp., 62 F.3d 1053, 1059-60 (8th GCr. 1995); Ganmma-
10 Plastics, Inc. v. Anerican President Lines, Ltd., 32 F.3d 1244, 1248
(8th Cir. 1994); National Farners Union Standard Ins. Co. v. Morgan, 966
F.2d 1250 (8th Cir. 1992) (“NEU'); and Foster v. Nat'l Union Fire |Ins.
Co., 902 F.2d 1316, 1318 (8th Cir. 1990)). However, Mt Life's argunent
nsses its mark.

While in the cases that Met Life cites, the panel reviewed a
deni ed notion for sunmary judgnent, none of the panels articulated the
anal ysis that Met Life advances here. Rather, in each of these cases,
t he panel reviewed the denied notion w thout reaching the question of
whether its review was proper. 1In so doing, they nerely stated the
correct standard of review for appellate review of granted notions for
summary judgnent. See Aerotronics, 62 F.3d at 1059 (citing Commerci al
Union Ins. Co. v. MKinnon, 10 F.3d 1352, 1354 (8th Cr. 1993)) (“[The
appel l ant] argues that the district court erred in denying its notion
for summary judgnent . . . . W reviewthe district court's grant of
summary judgnent de novo.”); Ganmma-10 Plastics, 32 F.3d at 1249 (citing
Cox v. Md-Anmerican Dairynen, Inc., 13 F. 3d 272, 274 (8th Gr. 1993))
(“I'n its cross-appeal APL seeks reversal of the district court's denial
of its notion for sunmary judgnent . . . . [We consider that question
first,




reviewing the district court's decision de novo.”); NFU, 966 F.2d at
1252 (citing Holloway v. Conger, 896 F.2d 1131, 1134 (8th G r. 1990))
(“The Court of Appeals nmakes a de novo review of the denial of summary
judgnent.”); Foster, 902 F.2d at 1317-18. Thus, we concl ude that none
of these cases demand that we review the nerits of Met Life's denied
summary judgnent notion. S

We further conclude that Met Life's proposed dichotony, between a
summary judgnent deni ed on factual grounds and one denied on | ega
grounds, is both problematic and without nerit. Since we do not require
a district court to delineate why it denied sumary judgnent, were we to
accept Met Life's proposed distinction, we would be required “to engage
i n the dubi ous undertaking of deternining the bases on which sumary
judgnent is denied and whet her those bases are 'legal' or 'factual.'”’
Chesapeake Paper Prod. Co. v. Stone & Webster Eng'g Corp., 51 F.3d 1229,
1235 (4th Cir. 1995) (citing Wells v. Hi co Indep. Sch. Dist., 736 F.2d
243, 251 n.9 (5th Cr. 1984)); accord Black, 22 F.3d at 571 n.5 (“[Qur
ability to distinguish such 'factual' and 'legal' issues will be
hanpered in instances (which are by no neans rare) where the district
court gives no, or only very generalized, reasons for denying the
motion.”). Thus, Met Life asks us to adopt an “approach [that] woul d
require us to craft a new jurisprudence based on a series of dubious
di stinctions between | aw and fact,” Black, 22 F.3d at 571 n.5,

*This case does not require us to determine whether a denial of a summary
judgment motion on an issue preliminary to the merits can be reviewed after trial
where no motion for judgment as a matter of law has been made. Compare Johnson
Int'l Co., 19 F.3d at 434 (involving the merits of a claim) with Gamma-10 Plastics,
32 F.3d at 1249 (involving statute of limitations), NFU, 966 F.2d at 1252 (involving
collateral estoppel), and Foster, 902 F.2d at 1318 (involving standing).

‘It could also be argued that “[a]ll summary judgments are rulings of law in
the sense that they may not rest on the resolution of disputed facts. We recognize
this by our de novo standard of reviewing [granted] summary judgments.” Black v.
J.I. Case Co., 22 F.3d 568, 571 n.5 (5th Cir. 1994) (citations omitted). See
generally Cox, 13 F.3d at 274 (citation omitted) (stating that this Circuit reviews a
district order granting a motion for summary judgment); Holloway, 896 F.2d at 1134
(citation omitted) (same).
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inviting potentially confusing and inconsistent case law to benefit only
t hose sumary judgnent novants who have failed to abide by the Federa
Rul es of Civil Procedure. W find such an approach to be unjustified
and decline to adopt it.

Finally, we note that our decision here is in harnony with the
majority of the other circuits that have consi dered whether an appellate
court may review a pretrial denial of a notion for sunmmary judgnent
after a full trial and judgnent on the nerits. See, e.qg., Lam v.
Borras, 16 F.3d 473, 476 n.5 (1st Cir. 1994) (citations onmitted) (“The
[appel l ant's] attack on the denial of summary judgnent has been
overtaken by subsequent events, nanely a full-dress trial and an adverse
jury verdict. In these circunstances, we will not address the propriety
of the denial of summary judgnent.”); Chesapeake Paper Prod. Co. V.
Stone & Webster Eng'g Corp., 51 F.3d 1229, 1237 (4th Cr. 1995)
(footnote omtted) (“[We follow the other Grcuits and concl ude that
this Court will not review, under any standard, the pretrial denial of a
notion for summary judgnent after a full trial and final judgnment on the
nmerits.”); Black v. J.I. Case Co., 22 F.3d 568, 569-70 (5th Cir. 1994)
(footnote omtted) (“We now conclude that this Court will not reviewthe
pretrial denial of a notion for sumary judgnent where on the basis of a
subsequent full trial on the nerits final judgnent is entered adverse to
the novant.”); Jarrett v. Epperly, 896 F.2d 1013, 1016 (6th G r. 1990)
(footnote omtted) (“W agree with the Ninth and Federal Circuits and
here hold that where sunmmary judgnent is denied and the novant
subsequently loses after a full trial on the nerits, the denial of

summary judgnent may not be appeal ed.”); Watson v. Anedco Steel. Inc.
29 F.3d 274, 278 (7th Cir. 1994) (“Absent an extraordi nary circunstance
, we will not reviewthe denial of a notion for summary judgnent

once the district court has conducted a full trial on the nerits of a
claim”); Locricchio v. Legal Servs. Corp., 833 F.2d 1352, 1359 (9th
Cir. 1987) (“[We believe it would be . . . unjust to deprive a party of
a jury verdict after the evidence was fully presented, on the basis of
an appellate court’s review of whether the pleadings and affidavits at
the tinme of the summary judgnent notion denonstrated the need for a
trial.”); Wialen v. Unit




Rig. Inc., 974 F.2d 1248, 1250-51 (10th Cir. 1992) (footnote omitted)
(“[Elven if sunmary judgnent was erroneously denied, the proper redress
woul d not be through appeal of that denial but through subsequent
notions for judgnent as a matter of law [] and appell ate revi ew of those
notions if they were denied.”); Garos v. H H Robertson Co., 797 F.2d
1564, 1573 (Fed. Cir. 1986) (footnote onmitted) (“[A] denial of summary
judgnent is not properly reviewable on an appeal fromthe final judgnment
entered after trial.”).

Met Life has failed to convince us that we should ignore the

persuasi ve policy and prudential considerations advanced by the

af orenentioned courts. In particular, we are concerned that our review
of an order denying a notion for sunmmary judgnent condones a litigation
strategy that disregards the Federal Rules of G vil Procedure 50(a) and
50(b), and 28 U.S.C. § 1292(b) (1994).8 See Black, 22 F.3d at 571. It
al so unduly circunscribes the discretion of the district court to “deny
summary judgnent in a case where there is a reason to believe that the

better course would be to proceed to a full trial.” Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 255 (1986) (citation onitted); accord Bl ack
22 F.3d at 572. “Because the denial [of the sunmary judgnent notion]

deci ded nothing but a need for trial and trial has occurred,” we now
adopt “the general and better view [] against review of summary judgnent
deni als on appeal froma final judgnent entered after trial.” daros
797 F.2d at 1573 n.14. Thus, we decline to review the district court's
denial of Met Life's notion for summary judgrment, and accordi ngly,
affirmthe judgrment bel ow

8Pursuant to 28 U.S.C. § 1292(b), when a party believes that a district court
erred when it denied the party's motion for summary judgment, the party may move
acourt to certify the denia for interlocutory appeal. See Rickev. Armco Inc., 92
F.3d 720 (8th Cir. 1996) (reviewing adenia of summary judgment on interlocutory

appeal).
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