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Plaintiff Transit Casualty  Conpany, in Receivership (the
receivership), originally filed, in Mssouri state court, a petition and
notion for order to show cause based upon the failure to pay reinsurance
recoveries and the interference with the liquidation of Transit Casualty
Conpany (Transit) by certain underwiters at Lloyd s of London who are
nmembers of Syndicate No. 553 in London (the underwiters). The
underwiters subsequently renoved the case to federal district court. The
underwiters now appeal froma final order entered in the United States
District Court! for the Western District of Mssouri renmandi ng the cause
of action to the state court and denying their notion to stay the execution

of the remand order. Transit Cas. Co.. in Receivership v. Certain
Underwiters at Lloyd's of London, No. 96-4173-CVv-C-2 (WD. M. June 10
1996). For reversal, the underwiters argue the district court erred in

hol ding that (1) Mssouri’'s arbitration |laws govern this case and (2) the
service of suit clause contained in the parties’ reinsurance agreenents
wai ved the underwiters’ right to renove this cause of action. For the
reasons discussed below, we dismiss the appeal pursuant to 28 U. S.C
8 1447(d) for lack of jurisdiction.

| . Background

Transit is an insurance conpany whi ch was organi zed and i ncor por at ed
in 1945 under the laws of Mssouri. On Decenber 3, 1985, the Grcuit Court
of Cole County, Mssouri, acting as the receivership court, declared
Transit insolvent and ordered |iquidation pursuant to M. Rev. Stat.
8 375.660 (1994). The receivership is proceeding with the |iquidation of
Transit and has approved certain clains on policies issued by Transit and
rei nsured

The Honorabl e Fernando J. Gaitan, Jr., District Judge, United
States District Court for the Western District of M ssouri.
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by certain Lloyd s of London underwiters who, as nenbers of Syndicate No.
553, subscribed to contracts of reinsurance with Transit.

On February 21, 1996, the receivership filed a petition and notion
to show cause in the state court, alleging that the underwiters owe
Transit $1,431,856.76 under three separate reinsurance agreenents which
becane effective on Decenber 1, 1978, January 1, 1981, and January 1, 1984.
On May 6, 1996, the underwriters renoved the case to federal district court
pursuant to 9 U S.C. § 205 (1994), which pernmits renoval, before trial, of
an action that relates to an arbitration agreenent or award governed by the
Convention on the Recognition and Enforcenent of Foreign Arbitral Awards
(the Convention), June 10, 1958, 21 U S T. 2517, 330 UNT.S. 38, reprinted
in 9 US CA 8§ 201 note (West Supp. 1997). The underwiters sought to
conpel Transit to arbitrate its clains in accordance with an arbitration
cl ause contained in the reinsurance agreenents:

Art. XXIl - Arbitration d ause

All disputes or differences arising out of this
Agreenent shall be subnitted to the decision of two
Arbitrators, one to be chosen by each party, and in the
event of the Arbitrators failing to agree, to the
decision of the Unpire to be chosen by the Arbitrators.
The goal of the Convention is to facilitate and stabilize

i nternational business transactions by pronoting the enforcenent of
arbitral agreenents in contracts involving international conmerce
Threlkeld & Co. v. Metallgesellschaft Ltd. (London), 923 F.2d 245, 248, 250
(2d Gr.), cert. dismssed, 501 U S 1267 (1991). An arbitration agreenent
or arbitral award falls under the Convention if it “aris[es] out of a |ega

rel ationship, whether contractual or not, which is considered as
commercial, including a transaction



contract, or agreenent described in[9 US.C 8§ 2].” 9 US.C § 202.

Wien Congress anmended the Federal Arbitration Act (the FAA)?2 in 1970
to inplenent the Convention,® it included the renoval provision on which
the underwriters based their petition for renoval:

Where the subject matter of an action or proceeding
pending in a State court relates to an arbitration
agreenent or award falling under the Convention [on
Recogni tion and Enforcenent of Foreign Arbitral Awards],
the defendant or the defendants may, at any tine before
the trial thereof, renbve such action or proceeding to
the district court of the United States for the district
and division enbracing the place where the action or
proceeding is pending. The procedure for renoval of
causes otherwi se provided by law shall apply, except
that the ground for renobval provided in this section
need not appear on the face of the conplaint but nay be
shown in the petition for renoval.

9 US C § 205. In seeking to conpel arbitration of the dispute, the

underwiters relied on 9 U S.C 8§ 206, which provides that “a court having
jurisdiction under this chapter may direct that arbitration be held in
accordance with the agreenent at any place therein provided for, whether
that place is within or without the United States. Such court may al so
appoint arbitrators in accordance with the provisions of the agreenent.”

On May 20, 1996, the receivership filed a notion in the district
court to remand the case to state court on the grounds that: (1) the
service-of-suit clause contained in the parties

29 U.S.C. 8§ 1-307 (1994).
39 U.S.C. §§ 201-208 (1994).
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rei nsurance agreenents waives the underwiters’ right of renoval; (2)
removal was defective; (3) the district court |acks subject matter
jurisdiction because, under the MCarran-Ferguson Act, 15 U S.C. 88§ 1011-
1015 (1994), Mssouri’'s arbitration | aws supersede the Convention; (4) the
district court |acks subject matter jurisdiction over two show cause orders
issued by the state court sui generis; and (5) the district court nmnust
abstain under the Burford* and Col orado River® abstention doctrines. On

June 5, 1996, the district court granted the receivership's notion for
remand. Transit Cas. Co., in Receivership v. Certain Underwiters at
Ll oyd’s of London, No. 96-4173-CV-CG2 (WD. M. June 5, 1996). |In its June
5, 1996, order, the district court indicated that it would issue a

supporting nenorandum on or before June 10, 1996.° 1d. On June 6, 1996,
the underwiters filed a notion to stay the execution of the renmand pendi ng
their appeal of the renmand order. On June 10, 1996, the district court
i ssued its nmenorandum opi nion and order. Transit Cas. Co.. in Receivership
V. Certain Underwiters at Lloyd' s of London, No. 96-4173-CV-C-2 (WD. M.
June 10, 1996) (hereinafter “slip op.”). Wile the receivership presented

a multitude of argunents for remanding this cause of action, the district
court relied on only two reasons for granting the renand. Because the
basis of the remand is dispositive of this court’s ability to review the
district court’s order, we discuss in detail the district court’'s anal ysis.

‘Burford v. Sun G 1 Co., 319 U S. 315 (1943).

Col orado River Water Conservation Dist. v. United States, 424
U.S. 800 (1976).

®The district court also denied the underwiters’ notions for
a tenporary restraining order and a prelimnary injunction relating
to a notion for contenpt filed by the receivership in state court.
The contenpt notion is not relevant to this appeal; we therefore do
not address it.
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In the district court, the receivership relied in part on Mssouri's
Uniform Arbitration Act, which provides that witten agreenents to
arbitrate disputes are valid, enforceable, and irrevocable, except in
contracts of insurance and contracts of adhesion. M. Rev. Stat. 8§ 435.350
(1994). The receivership posited that Mssouri’'s arbitration statute is
not preenpted by the FAA or the Convention because the MCarran- Ferguson
Act preserves state statutes enacted “for the purpose of regulating the
busi ness of insurance” and excepts themfromthe usual rules of preenption
15 U.S.C. 8§ 1012(b). The MCarran-Ferguson Act provides that “[n]o Act of
Congress shall be construed to invalidate, inpair or supersede any |aw
enacted by any State for the purpose of regulating the business of
insurance . . . unless such Act specifically relates to the business of
i nsur ance.” Id. The receivership mmintained that because neither the
Convention nor the FAA specifically relates to the business of insurance,
nei ther preenpts M ssouri’'s arbitration statute.

In determning whether the Mssouri arbitration statute is saved from
preenption by the MCarran-Ferguson Act, the district court considered:
first, whether the federal statutes specifically relate to the business of
i nsurance; second, whether the state |law at issue was enacted for the
pur pose of regulating the business of insurance; and third, whether the
application of the federal |laws invalidates, inpairs, or supersedes the
state law. Slip op. at 3, citing United States Dep’t of Treasury v. Fabe,
508 U. S. 491, 501] (1993) (the MCarran-Ferguson Act reverses the norma
rules of preenption by inposing a rule that state |laws enacted “for the

purpose of regulating the business of insurance” do not yield to
conflicting federal statutes unless a federal statute specifically requires
otherwi se); see also Murff v. Professional Med. Ins. Co., 97 F.3d 289, 291
(8th CGr. 1996) (applying sane three-part test), cert. denied, 65 U S. L. W
3572 (U.S. June 16, 1997) (No. 96-1252).




Both parties agreed that neither the FAA nor the Convention specifically
relates to the business of insurance. Slip op. at 3. The district court
then deternmined that the Mssouri arbitration statute was enacted for the
purpose of regulating the business of insurance because it is ained at
protecting or regulating the performance of an insurance contract. 1d. at
4-5, It further found that the application of the Convention to the
parties’ reinsurance agreenents would inpair, invalidate, and supersede the
M ssouri arbitration statute which expressly proscribes the enforcenment of
arbitration provisions contained in contracts of reinsurance.” 1d. at 5.
Accordingly, the district court concluded that Mssouri’'s arbitration
statute precludes the enforcenment of the arbitration clause in the
rei nsurance agreenents. 1d.

The receivership al so argued that remand was appropri ate because the
underwriters waived their right of renobval based on the service-of-suit
cl ause contained in the parties’ reinsurance agreenents:

Art. XVII - Service of Suit d ause

In the event of the failure of the Reinsurer to pay an
anmount cl ai ned to be due hereunder, the Reinsurer wll,
at the request of the Reinsured, submt to the
jurisdiction of any court of conpetent jurisdiction
within the United States and wll conply wth all
requi renments necessary to give such Court jurisdiction
and all matters arising hereunder shall be deternmined in
accord with the Iaw and practice of such Court.

[ITn any suit instituted against the Reinsurer under
this Agreenent the Reinsurer will abide by

"The district court “decline[d] to make a distinction in this
case between contracts of insurance and reinsurance.” Slip op. at
4, citing Mutual Reins. Bureau v. Great Plains Mut. Ins. Co., 969
F.2d 931 (10th Cr.), cert. denied, 506 U S. 1001 (1992).
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the final decision of such Court or of any reviewng
Court.

The district court held that, as a matter of contract interpretation
the service-of-suit clause waived the underwiters’ right to renove. 1d.
at 6. The district court interpreted the clause to provide that, by
consenting to submt to any court of conpetent jurisdiction at the request
of the reinsured, the underwiters agreed to go to, and stay in, the forum
chosen by the receivership, which was the state court. [d. at 7, citing
Foster v. Chesapeake Ins. Co., 933 F.2d 1207, 1217 (3d Cir.) (holding that
a simlar service-of-suit clause waived the defendant’s right to renove),
cert. denied, 502 U S. 908 (1991). The district court interpreted the
parties’ reinsurance agreenments to give equal effect to both the

arbitration clause and the service-of-suit clause and held that a
reasonabl e reading of the contract required the underwiters to subnit to
the jurisdiction of any court of conpetent jurisdiction chosen by the
receivership, “whether it be to determne the arbitrable nature of the
di spute, to confirm an arbitration award, to conpel arbitration, or to
resolve on the nerits a claimnot subject to arbitration.” [d. at 8.

The district court held that remand was appropriate and denied the
underwiters’ notion to stay the execution of the remand order. |d. This
appeal foll owed.

Il. Discussion

As a prelimnary matter, we consider whether this court has
jurisdiction to reviewthe district court’s remand order.® Title

8The receivership previously filed a notion to dismss this
lack of jurisdiction, which this court sumarily denied on July 12,
1996.
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28 U.S.C. § 1447(d) (1994) provides that, with the exception of civil
rights cases, “[a]n order remanding a case to the State court from which
it was renoved is not reviewable on appeal or otherwi se.” The Suprene
Court has narrowly construed this restriction, however, and expl ai ned t hat
only cases remanded under 28 U S.C. § 1447(c) are subject to this
nonrevi ewabi lity provi sion. Quackenbush v. Allstate Ins. Co., 116 S. C

1712, 1718 (1996) (Quackenbush); Therntron Prods., Inc. v. Hernansdorfer

423 U. S. 336, 346 (1976) (Thermtiron). Under § 1447(c), the district court
must remand the case if any defect in renpbval procedure is tinely raised

or “[i]f at any tine before final judgnent it appears that the district
court lacks subject matter jurisdiction.” 28 US.C. 8§ 1447(c) (1994).°
Where the district court’s remand order is based upon § 1447(c), review of
that remand order is prohibited “whether erroneous or not and whether
review is sought by appeal or by extraordinary wit.” Therntron, 423 U.S.
at 343; see also Gravitt v. Southwestern Bell Tel. Co., 430 U S. 723 (1977)
(per curiam; In re Business Men's Assurance Co. of Am, 992 F.2d 181, 182
(8th Cir. 1993) (per curian) (rule that renmand order issued under § 1447(c)
is unreviewable applies “whether or not that order night be deened

erroneous by an appellate court”). Thus, if the district court believed
that it |lacked subject matter jurisdiction at the tinme of renpval, review
of the remand order is barred under § 1447(d). In the Matter of Anpbco
Petrol eum Additives Co., 964 F.2d 706, 708 (7th Cir. 1992).

The underwiters argue that this court may review the district
court’s order under 28 U . S.C. § 1291 (1994), which confers

°At the tinme the Suprene Court decided Thermtron Prods., Inc.
v. Hermansdorfer, 423 U S. 336 (1976), 8 1447(c) provided that
“[i]f at any tinme before final judgnent it appears that the case
was renoved inprovidently and without jurisdiction, the district
court shall remand the case.”
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jurisdiction over appeals from*“final decisions” of the district courts.
They characterize the district court’s order as a denial of arbitrability
and, as such, contend that it falls within

a narrow class of collateral orders which do not neet
this definition of finality, but which are neverthel ess
i medi ately appealable under § 1291 because they
conclusively determne a disputed question that is
conpletely separate from the nerits of the action
effectively wunreviewable on appeal from a fina
judgnent, and too inportant to be denied review

Brief for Appellant at 10-11, quoting Quackenbush, 116 S. C. at 1718-19
(citations omtted). The underwiters alternatively argue that this court

my review the district court’s remand order under 9 U S C
8 16(a)(1)(B),(O (1994), which expressly authorizes appeal of orders
denying petitions to conpel arbitration. On the nerits, the underwiters,
concluding that the district court’s remand order was based on abstention
principles, argue that abstention is inproper in this case because the
federal interests in this case are pronounced and, furthernore, because
federal courts may remand a case based on abstention principles only where
the relief being sought is equitable or otherw se discretionary, whereas
the receivership is seeking noney damages. |d. at 12, citing Quackenbush
116 S. C. at 1727-28.

W disagree with the underwiters’ characterization of the district

court’s remand order and interpret the order as holding that it |acked
subject matter jurisdiction and remandi ng on that basis. Specifically, the
district court held that “[i]n the present action, there clearly exists a
state statute which precludes the enforcenent of arbitration in insurance
contracts.” Slip op. at 5. The district court deternined that the
McCarran- Ferguson Act’'s inverse-preenption prevented the parties’
rei nsurance agreenents from governance by the Convention. Because
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the parties’ reinsurance agreenents nust fall under the Convention in order
for the underwiters to renove under 9 U S.C. § 205, the district court’s
finding that the Convention does not apply to this cause of action resulted
in alack of renoval jurisdiction and necessitated renmand. See Wiitnman v.

Raley’s Inc., 886 F.2d 1177, 1181 (9th Cr. 1989) (“A remand based on | ack
of ‘conplete preenption’ [under ERISA] is a renand required by 28 U S. C
§ 1447(c).").

Furthernore, the district court cited 28 U S.C. § 1447(c) in its
order granting the receivership's notion for remand. See slip op. at 2.
W reject the underwiters’ contention that, although cited by the district
court, neither ground contained in 8§ 1447(c) was the actual basis for
remand. See Mangold v. Analytic Servs., Inc., 77 F.3d 1442, 1450 (4th Grr.
1996) (appellate court has power and responsibility to |ook past

contextual | y anbi guous al | usi ons and even specific citations to § 1447(c)
to determi ne by independent review of the record the actual grounds or
basi s upon which the district court considered it was enpowered to renand).
Because the district court’'s citation to 8§ 1447(c) was sonewhat anbi guous
in that the district court sinply recited the statute w thout expressly
relying on it, slip op. at 2, we will ook past the district court’s
reference to 8§ 1447(c). 1In so doing, we determne that the true basis for
the district court’s decision to remand was a |l ack of renoval jurisdiction
See Baldridge v. Kentucky-Chio Transp.., Inc., 983 F.2d 1341, 1350 (6th Cr.
1993) (interpreting district court’s renmand order as jurisdictional and

falling within 8 1447(c); thus, barring appellate review under § 1447(d));
Soley v. First Nat'l Bank of Commerce, 923 F.2d 406, 410 (5th Gr. 1991)
(same).

This case is analogous to Carney v. BIC Corp., 88 F.3d 629, 632 (8th
Cir. 1996), cert. denied, 117 S. C. 738 (1997), in which
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this court held that the district court’s remand for |ack of renoval
jurisdiction was unreviewabl e under 8§ 1447(d). |In Carney v. BIC Corp., the

district court applied a Mssouri disnissal statute in ruling that the
parties were not diverse and, thus, renoval jurisdiction did not exist.
Id. This court held that the district court’s consideration of Mssouri’s
di sm ssal statute in concluding that the parties were not diverse was in
no way separate fromthe jurisdictional determination. 1d. Simlarly, in
the present case, the district court’s consideration of Mssouri’'s
arbitration statute in concluding that the parties’ reinsurance agreenents
are not subject to the Convention was necessary to deternine whether
removal jurisdiction existed. Furt hernore, because the district court
remanded for a |lack of subject matter jurisdiction, it |acked jurisdiction
to nmake any substantive rulings, and, thus, “no rulings of the federa
court have any preclusive effect on the substantive matters before the
state court.” Witman v. Raley’'s Inc., 886 F.2d at 1182; cf. Inre Life
Ins. Co. of N Am, 857 F.2d 1190, 1193 (8th Cir. 1988) (because the
district court had jurisdiction over the subject matter and the parties,

its ruling that ERI SA did not preenpt the state clai mwould be binding on
the state court “as res judicata and the |aw of the case”).?®

Several circuits have read Inre Life Ins. Go. of N Am, 857
F.2d 1190 (8th Cr. 1988), as holding that a district court’s
findings incident to an order of remand have a preclusive effect on
the state court, and they have explicitly rejected that hol ding.
See, e.qg., &onzalez-Garcia v. Wllianson Dickie Mg. Co., 99 F.3d
490, 492 (1st Cir. 1996); Nutter v. Mnongahela Power Co., 4 F.3d
319, 322 (4th Gr. 1993); Baldridge v. Kentucky-Chio Transp., lnc.,
983 F.2d 1341, 1347-50 (6th Gr. 1993); Soley v. First Nat’l Bank
of Commerce, 923 F.2d 406, 409 (5th Gr. 1991); Witnman v. Raley’s
Inc., 886 F.2d 1177, 1181 (9th G r. 1989); dasser v. Amal ganmated
Wrkers Union Local 88, 806 F.2d 1539, 1540-41 (11th Gr. 1986)
(per curiam. Those courts have failed to recognize, however, that
the district court inlnre Life Ilns. Co. of NN Am did not issue
its remand order pursuant to 28 U S. C. 8§ 1447(c), but rather
exercised its discretionary power to remand a pendent state |aw
claimafter all federal clainms had been elimnated. 857 F.2d at
1193 n.1, citing Carnegie-Mellon Univ. v. Cohill, 484 U S. 343
(1988). Because the district court had pendent jurisdiction over
the remanded state law claim its adjudication of the preenption
issue was binding on all other courts, subject only to the
appel | ate process. Id. at 1193, citing United States ex rel.
Lawr ence v. Whods, 432 F.2d 1072, 1076 (7th Gr. 1970), cert.
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The fact that the underwiters removed this case under 9 U S.C. § 205
rat her than under the general renpval statutes, 28 U S. C. 88 1441-1452,
does not change the result that the district court’s remand order is
unrevi ewabl e. CGeneral renoval |aw applies to cases which are renoved under
the Convention’s renoval provision because § 205 incorporates the
“procedure for renoval of causes otherw se provided by |aw,” which neans
28 U.S.C. 88 1441-1452. 1n the Matter of Anpco Petrol eum Additives Co.,
964 F.2d at 712. In particular, this |anguage includes § 1447(c),
aut hori zing remand for defects in the renoval procedure, and 8§ 1447(d),
bl ocki ng appel l ate revi ew of renmands issued under 8§ 1447(c). 964 F.2d at
712; Lafarge Coppee v. Venezolana De Cenentos. S.ACA., 31 F.3d 70, 71 (2d
Cr. 1994).

Section 1447(d) applies not only to remand orders nade
in suits renoved under the general renpval statute, but
to orders of renmand nade in cases renoved under any
other statutes, as well. Absent a clear statutory
conmmand to the contrary, we assune that Congress is
aware of the universality of the practice of denying
appel | ate revi ew of remand orders when Congress creates
a new ground for renoval.

Thi ngs Renmenbered, Inc. v. Petrarca, 116 S. C. 494, 497 (1995) (enphasis
in original) (citations omitted). Gving effect to both 28 US. C §
1447(d) and 9 U.S.C. § 205, the renand order at issue is not reviewabl e on
appeal. See 116 S. C. at 497. Moreover,

deni ed, 402 U. S. 983 (1971).
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this court has held that a district court is required to resolve all doubts

about federal jurisdiction in favor of renand. In re Business Men's
Assurance Co. of Am, 992 F.2d at 183.

W reject the underwiters’ argunment, based on Travelers Ins. Co. V.

Keeling, 996 F.2d 1485 (2d Gr. 1993) (Keeling), that this court nmay
review, under the collateral order doctrine, the district court’'s finding
that the receivership’'s clains are not arbitrable because the underwiters’
wai ved their right to renove.* |In Keeling, the district court’s remand
order was based upon the defendant’s waiver of the right of renoval
pursuant to a forumsel ection clause contained in reinsurance agreenents.
996 F.2d at 1488 n.2. Because renmand was not based on a | ack of subject
matter jurisdiction, 8 1447(d) did not bar review |d. By contrast, in
the present case, the district court remanded, at least in part, for lack
of subject matter jurisdiction, finding that the Convention did not apply
tothis case. Slip op. at 5. Once the district court determ ned that the
Convention did not apply and therefore renoval jurisdiction was |acking,
there was no need to rule on the receivership’'s contention that the
underwiters had contractually waived any renoval rights. See Mbil Corp
v. Abeille Gen. Ins. Co., 984 F.2d 664, 666 n.3 (5th Cr. 1993) (district
court’s order remanding case for lack of subject matter jurisdiction and

for waiver of right to renpbve is unreviewabl e under § 1447(d)). Because
the district court remanded on the ground that it |acked renoval
jurisdiction, we lack jurisdiction to review the district court’s finding
that the underwiters waived their right of renoval.

Again, we point out that the underwiters m scharacterize the
district court’s hol di ng.
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I1l. Concl usion

Accordingly, the appeal is dismssed pursuant to 28 U . S.C. § 1447(d)
for lack of jurisdiction. W therefore do not consider any of the
underwriters’ arguments regarding the nerits of the district court’'s
decision to remand or the district court’s denial of the underwiters’
nmotion to stay the remand order pending appeal. The parties’ various
out standi ng notions are deni ed as noot.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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