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RI CHARD S. ARNOLD, Chief Judge.

In this case we again reaffirmthe rule of this Crcuit that second-
degree burglary



is a "crinme of violence" for sentencing purposes under Section 4B1.2(1)(ii)
of the Sentencing Guidelines.

A@enn G Reynolds, a convicted felon, was charged with possession of
several firearns, in violation of 18 U S.C. 8922(g)(1). The statutory
maxi nrum sentence is ten years. 18 U S. C. 8924(a)(2). Reynolds pl eaded
guilty. As originally conputed in the presentence report, his adjusted
of fense level was 19. Wth a CGimnal Hstory Category of VI, this offense
| evel produces a guideline range of five years and three nonths to 6 %
years. The District Court! determ ned, however, that one of Reynolds's
nmany previous convictions, a 1986 second-degree burglary, should be treated
as a "crinme of violence." Reynol ds concededly had one other such
conviction, so this decision neant that he woul d be classified as a "career
of fender" under U S.S.G 84Bl1.1. This classification produced a sentencing
range of seven years and eight nonths to nine years and seven nonths. The
Crimnal History Category was unchanged.

The District Court inposed a sentence of eight years and four nonths
(100 nonths), followed by three years' supervised release, a fine of
$3,000, to be paid in installnents, and the nmandatory speci al assessnent
of $50.

'The Hon. Howard F. Sachs, United States District Judge for the Western
District of Missouri.
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The question presented is how to classify Reynolds's second-degree
burglary conviction. Because this issue has been thoroughly ventilated in
previous opinions of this Court, we shall keep our discussion brief.

United States v. Ninrod, 940 F.2d 1186, 1188 (8th Cir. 1991), holds
t hat second-degree burglary in violation of Mssouri law qualifies a

def endant as a career offender under 84Bl1.1. The holding was not linited
to "a special subclass of burglaries that involve especially dangerous
conduct." |1d. at 1188-89. United States v. Hascall, 76 F.3d 902 (8th
Cir. 1996), nmkes it clear that this holding applies to burglaries of

commercial buildings (as is the case here). The convictions at issue in
Hascall were under lowa |law, but that difference doesn't nmatter, because
one of the bases of Hascall is Taylor v. United States, 495 U. S. 575, 598
(1990), adopting, for related purposes, a "generic definition [one m ght

al nost say a per se definition] of burglary." 76 F.3d at 904. It is the
generic elenents of burglary that matter - unlawful entry into a building
to commit a crine - not the details of particular state statutes or the
speci al circunmstances of individual cases.

We are bound by N nrod and Hascall. The latter opinion, in
particul ar, discusses and rejects, at sone |length, nost of the argunents
nmade by Reynolds in this case. Appellant argues that Hascall is wong, but
we are not at liberty to consider that ar gunent . One panel nmay not
overrul e anot her.

Appel lant also cites United States v. Fountain, 83 F.3d 946, 950 (8th
Cir. 1996), as authorizing a different approach. |In Fountain, he says,
this Court exanined the



particulars of the conduct underlying the burglary conviction before
deciding that it amounted to a "crine of violence." The point is not
i nsubstantial, but it is ultimately unavailing. The text of the rel evant
part of Fountain reads as follows:

As indicated, Fountain was convicted of
burglarizing a garage. The burglary in question
was in progress when interrupted by the
honmeowner, an off-duty police officer. Fountain
and his acconplice were arned with a | oaded
revol ver, which was pointed at the
of fi cer/ honmeowner. The officer/honmeowner then
fired his weapon at the burglars and they fl ed.
Under the circunstances, we have no difficulty
finding that the incident "otherw se involves
conduct that presents a serious potential risk of
physical injury to another." See United States v.
Hascall, 76 F.3d 902, 904 (8th Cr. 1996) (second-
degree burglary of a commercial building qualifies
as a crinme of violence under section 4Bl.2); see
also United States v. Cornelius, 931 F.2d 490, 493
(8th GCir. 1991) (use of weapon signifies a crine
of viol ence).

83 F.3d at 950.

We think this passage is best understood as an alternative
hol di ng, sonething like this: "The generic theory of Hascall controls,
but even if it didn't, this was still a 'crine of violence' because of
what happened during this particular burglary." To read this passage as
di savowi ng the generic or per se approach of Hascall would be to
attribute to the Fountain Court a sub silentio overruling of Hascall in

a paragraph that itself cites Hascall with approval. As we have said
many tinmes, nost recently in this very opinion, one panel nmay not
overrul e another, and we believe the Fountain panel was as well aware of
that rule as we are.



We add, though it is not necessary, that this result nmakes sense
even if we were to consider the particulars of Reynold's underlying
conduct in the present case. The building he burglarized was a
commercial structure, not a dwelling, and no one was there at the tine.
The buil ding belonged to his enployer. It was Reynolds's place of work.
We accept his statenent that he did not intend to harm anyone, and that
he woul d not have broken into the building if he had thought that
soneone was inside. This is all beside the point. The relevant portion
of US S.G 84B1.2(1)(ii) defines "crine of violence" to include
"conduct that presents a serious potential risk of physical injury to

another." (Enphasis ours). That no one was injured in fact is not
di spositive. Breaking into a building by its very nature involves a
"serious potential risk of physical injury," either to someone who
happens to be in the building, or to soneone, for exanple a police
of ficer, who happens to pass by while the crine is being comrtted.
Reynol ds did not and could not know, ex ante, that no one was in the
buil ding, or that no one would happen upon him
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