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Before McM LLI AN and HANSEN, Circuit Judges, and MAGNUSON, ! District
Judge.

HANSEN, CGircuit Judge.

Raul Hernandez- Reyes appeals his sentence for re-entering the
United States after having been arrested and deported, challenging the
district court's? denial of the governnent's notion to depart downward.
We di sm ss the appeal

Raul Her nandez- Reyes pleaded guilty to charges of re-entering the
United States after having been arrested and deported, in violation of 8

US C 8§ 1326 (1994). In the plea agreenent, Hernandez-Reyes agreed to
an adm ni strative order of deportation and waived his right to any
appeal or challenge to that order. |In return, the governnent agreed to

nove for a downward departure pursuant to 18 U S.C. § 3553(b) and
section 5K2.0 of the United States Sentencing CQuidelines, based on the
adm ni strative deportation. Section 3553(b) provides that a sentencing
court may depart fromthe applicable guidelines if the court finds "that
there exists an aggravating or mitigating circunstance of a kind, or to
a degree, not adequately taken into consideration by the Sentencing
Commi ssion in forrmulating the guidelines that should result in a
sentence different fromthat described." 18 U S.C. § 3553(b) (1994).

Section 5K2.0 of the Guidelines is the Sentencing Conmi ssion's
policy statenent on the grounds for departure under 18 U S.C. § 3553(h).
Under this
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provision, a district court may depart fromthe Guidelines when "certain
aspects of the case [are] unusual enough for it to fall outside the
heartl and of cases in the Guideline[s]." Koon v. United States, 116 S.
Ct. 2035, 2046 (1996). In determ ning whether a case does indeed fal
outside the heartland, "the district court nust make a refined
assessnent of the nmany facts bearing on the outcone, infornmed by its
vant age point and day-to-day experience in crininal sentencing." 1d. at
2046-47. Section 5K2.0 is designed to allow district courts to

"consi der every convicted person as an individual and every case as a
uni que study in the human failings that sonetines nmitigate, sonetines
magni fy, the crine and the punishnent to ensue." 1d. at 2053.

At sentencing, after hearing argunents by both parties for
granting the governnment's notion for a downward departure, the district
court denied the governnent's notion. The court noted its authority to
depart downward but stated that considering "all of the circunstances,"
i ncludi ng both the defendant's circunstances and the overall societal
concerns about recidivismof aliens who are "unable to survive without

violating the law," he would deny the notion to depart downward.

(Sent. Tr. at 25.) The district court explained that "unless there is
an extraordinary situation,"” it did not feel it should grant the notion
(Ld.) The court further explained, "[T]hat's consistent with the policy
that | have adopted, until | can be convinced that there is really .

a benefit for this." (1d.)

Her nandez- Reyes appeals the district court's decision, arguing
that it is reviewabl e and was an abuse of discretion because it was
reached "nmechanically." Wen a district court correctly understands
that it has the authority to depart on a particular basis fromthe
Quidelines, the "court's discretionary decision not to depart . . . is
unrevi ewabl e on appeal absent an unconstitutional notive." United
States v. Field, No. 96-1589, slip op. at 9 (8th Cir. Apr. 7, 1997).
The district court here had the authority to depart downward on the
basi s that Hernandez- Reyes consented to an administrative deportation
See United States v. Cruz-Cchoa, 85 F.3d 325, 325-




26 (8th Cr. 1996) (vacating a sentence because the district court
erroneously believed it did not have the authority to depart downward).
The court fully understood its authority and decided not to exercise it.
Thus, absent an unconstituti onal notive, the district court's decision

i s unrevi ewabl e.

Her nandez- Reyes argues that his due process rights were violated
on the basis that the district court sentenced him"nechanically." The
"mechani cal sentencing rule" is a very narrow doctrine we recogni zed
under the law prior to enactnent of the Sentencing Quidelines, when a
district court's sentencing decision was virtually unreviewable. See
Wosley v. United States, 478 F.2d 139 (8th Cr. 1973) (en banc).
Whosl ey invol ved a Jehovah's Wtness who had pled guilty to refusing
induction into the mlitary service. The district court, true to its
consi stent policy, sentenced Wosley to the maxi numterm of
i mprisonnent, w thout considering his individual character or his
circunstances. On review, we observed that deference to a district
court's sentencing decisions is founded on that court's firsthand
observation of the defendant. Wen a sentencing judge nechanically
applies a predeternined sentence, however, the judge has not actually
exercised his discretion, and there is no reason to defer to the
district court's judgnent. W held that the sentencing decision is
reviewable in those circunstances. 1d. at 143-45.

We further refined the doctrine in Island v. United States, 946
F.2d 1335, 1338 (8th Cir. 1991), which invol ved another sentence inposed
under pre-CGuidelines law. W explained that a deternination of whether
t he nmechani cal -sentencing rule applies requires this court to "view [the
defendant's] sentencing process in its entirety." [Id. "This includes
considering all the conments and actions of the sentencing judge, in
their full context, and it includes considering whether there is any
legitinmate explanation for the severity of the sentence." 1d. In
Island, the district court had read several letters witten on the
defendant's behal f; a presentence investigation had been conducted; the
court had adopted facts as found in the Presentence |nvestigation Report
and had i nposed the sane sentence recomrended




in that report; at the sentencing hearing, the judge had listened to the
defendant's testinmony and the testinony of all the w tnesses the

def endant had asked to present; and the sentencing judge's coments at

t he hearing suggested a thoughtful decision on the proper punishnent.
Finally, other factors explained the severity of the defendant's
sentence: the type and nature of the offense, the defendant's fugitive
status for over a year after his indictnent, and the fact that 12 counts
of crimnal conduct had been dropped in exchange for the defendant's
guilty plea. Considering all of this evidence, we concluded that the
district court had not nechanically applied a predeternined sentence.

Assum ng, without deciding, that a predeternined, nechanica
deci sion not to depart downward inplicates constitutional concerns and
t hereby renders a sentenci ng decision revi ewabl e on appeal, we concl ude
that the nechanical -sentencing rule does not carry the day for
Her nandez- Reyes. \What is prohibited by the nechanical -sentencing rule
is a policy of inposing a predetermni ned sentence wi thout considering a
particul ar defendant's situation. The record before us indicates that
this district judge considers an individual defendant's circunstances.
When expl aining his general disinclination to depart downward based on a
defendant's consent to an adm nistrative deportation, the judge noted
that he departs downward only in "an extraordinary situation." (Sent.
Tr. at 25.) Likew se, when sentenci ng Hernandez- Reyes' codefendant, the
judge noted that while he is generally opposed to downward departures on
this basis, he grants such departures "on occasion." (ld. at 8.)
Because the court occasionally grants a downward departure, the court's
policy required consideration of Hernandez-Reyes' circunstances in order
to determ ne whether his situation was in fact extraordinary. W
realize that the district court's decision-nmaki ng process does not wei gh
in favor of granting downward departures, but this does not nean that
the process is nechanical. Moreover, the district court's policy is in
accordance with the GQuidelines. See Koon, 116 S. Ct. at 2045 ("The
court must bear in mind the Conmi ssion's expectation that departures
based on grounds not nentioned in the CGuidelines wll



be “highly infrequent.'"); United States v. Tucker, 986 F.2d 278, 280
(8th Cir.) (stating that the "guidelines materials clearly indicate that
departures were intended to be quite rare and thus should be restricted
to situations in which substantial atypicalities are found to exist")
(internal quotations and citations onmitted), cert. denied, 510 U S. 820
(1993).

Furthernore, the record indicates that the district court
consi dered Hernandez- Reyes' individual circunstances. A presentence
i nvestigation was conducted, and the district court adopted its findings
of fact. The court did not inpose a fine on Hernandez- Reyes because of
his financial circunstances. The court sentenced Hernandez- Reyes to 57
nmont hs of inprisonnent, the | ow end of the applicable Guidelines range
of 57 to 71 nonths. As to the decision not to depart fromthe
appl i cabl e range, the court heard extensive argunents fromthe parties
and sinply found that Hernandez-Reyes' case did not warrant such a
departure. This decision is not reviewable.

Final |y, Hernandez-Reyes' claimthat other courts routinely grant
these notions highlights what he really seeks in this case: He wants a
rule creating at | east a preference for granting downward departures
when a defendant has consented to an administrative deportation. CQur
acknowl edgenent that district courts have the authority to depart
downwar d does not, however, anount to a directive to do so on a routine
basis. W leave the decision to depart to the district courts' sound
di scretion. Koon, 116 S. C. at 2046.

Because the district court understood its authority to depart
downward and appropriately used its discretion in deciding not to do so,
the court's decision is not reviewable. Accordingly, we disniss the
appeal
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