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MAGILL, Circuit Judge.

Bobby M chael Chard and Robert Donal d Janes were found
guilty by a jury of aiding and abetting the possessi on of
met hanphet am ne W th t he I nt ent to distribute
met hanphetam ne, in violation of 21 U S. C. 88 841(a)(1)
and (b)(1)(B) (1994). In addition, the jury found Janes
guilty of conspiring to manufacture nethanphetam ne, in
violation of 21 US. C § 846 (1994). Both Chard and
James appeal their convictions. Chard argues that his
conviction should be reversed because: (1) the district
court! erred by denying his notion for severance; (2) the
district court erred by allow ng the expert testinony of
John Meyers, senior forensics chemst for the Drug
Enf orcenment Agency (DEA); and (3) the evidence was
i nsufficient to support his conviction. Janes argues
that the district court erred by admtting evidence to
| npeach the testinony of a defense witness. W affirm

l.

On March 15, 1996, the police executed a search
warrant on Chard's house in |ndependence, M ssouri.
Chard was in the house when the police arrived and Chard
was arrested. Chard told DEA agent L. D. WMathews that
James and Janes’s famly lived in the house. Janes was
not present when the police executed the search warrant.
Chard also told agent Mathews that Chard only naintained
a bedroomin the house. Janes was arrested |later.
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Upon searching Chard's house, the investigating
of fi cers found net hanphet am ne and nunerous itens rel ated
to the manuf acture of nethanphetam ne. |In the basenent,
the officers found a well-stocked nethanphetam ne-
manuf acturing | aboratory containing the ingredients used
to nmake net hanphetam ne as well as a



variety of glassware wused in the nmanufacture of
met hanphet am ne. For exanple, in the |aboratory the
officers found a 6000-mlliliter Erlenneyer fl ask,
several round-bottom flasks, and several 1000-mlliliter
Pyrex filter fl asks. The officers also found a gl ass
container, still in the manufacturer’s packagi ng, | abel ed
Mal i nckrodt hydriodic acid, two five-gallon containers
| abel ed hydrochloric acid, boxes of glass beakers and
test-tubes, several scales and bal ances, a hot plate, a
heat - seal er machi ne, enpty acetone and Col enan fuel cans,
a bottle of nicotinam de powder that could be used as a
cutting agent for nethanphetam ne, and 240 bottles of
M ni-thin ephedrine tablets containing 250 tabl ets each.
Mni-thin tablets can be easily converted into a chem cal
agent that is commonly wused in the production of
met hanphet am ne.

In Chard’'s bedroom the investigating officers found
a digital scale, distribution-sized quantities of
powder ed net hanphetam ne in plastic baggies, a copy of
the book “Secrets of Methanphetam ne Mnufacture,” a
bi nder that contained photocopi ed pages from that book,
and an address book listing an address where Mni-thin
ephedrine tablets can be purchased. In Janes’'s bedroom
the investigators found police scanners and radio
equi pnent of the type used by drug dealers for counter-
surveill ance, a pl astic baggi e cont ai ni ng
nmet hanphet am ne, and sone handwitten papers referring to
“dope” and “neth” dealing.

In Chard’'s truck, the investigators found itens
commonly used for the manufacture of nethanphetam ne,

including a plastic baggie containing 83 grans of
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ni coti nam de powder, two 550-gram enpty cans of red
phosphorous, a Red Devil |ye can, and nunerous acetone
and Col eman fuel cans. The investigators also found a
box containing 248 enpty bottles of 250-count Mni-thin
ephedrine tablet bottles.

In Janmes’ s truck, the investigators found six, pint-
size jars of a liquid that contai ned nethanphetam ne, a
bottle of Mni-thin ephedrine tablets |ike the ones found
in Chard's truck and the basenent, a plastic baggie
containing 32.4 grans of red phosphorous, and one jar of
lodine crystals. A sanple of the liquid fromone of the



pint-size jars of nethanphetam ne solution contained 279
mlligrans per mlliliter of D nethanphetam ne, which can
produce 132 grans of powder D-nethanphetam ne. Further
testing of three of the five other jars reveal ed that
they al so contained simlar anounts of D- nethanphetam ne
solution which could produce between 114 and 143 grans of
powder D-net hanphet am ne each.

On April 12, 1995, Chard and Janes were both charged
by a grand jury with various crinmes relating to the
manufacture and distribution of nethanphetam ne. On
April 17, 1995, Chard, who had been released pending
trial, went to the DEA office and gave to agent WMat hews
an envel ope of papers. The envel ope contained lists of
itenms commonly used to manufacture nethanphetam ne, such
as filters, butane gas, trash bags, ice, gloves, water,
Col eman fuel, red phosphorous, and P2P, a reference to
the chem cal agent nethylamne which is used in the
process of cooking nethanphetam ne. The papers also
cont ai ned several draw ngs of apparatuses that are used
t o manuf act ure net hanphet am ne. Sone of the papers were
stained with red phosphorous. There were also papers
with notations of police scanner frequencies that could
be used for counter-surveillance efforts. Chard stated
that all of these papers belonged to Janes and that Chard
hi nsel f had nothing to do with any crimnal activity that
may have been taking place in his house.

Before trial, Chard noved the district court to sever
Chard’ s trial from Janes’s trial. The district court
deni ed Chard’s notion.

At trial, the prosecution sought to prove that Chard
and Janes had manufactured nethanphetamne in Chard's
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house using the ephedrine reduction nethod. After
several of the investigating officers testified regarding
the results of the search, DEA agent Mathews and DEA
seni or forensics chem st Meyers explained to the jury

how, usi ng t he ephedri ne reduction met hod,
met hanphetam ne could be nmanufactured by wusing the
chemcals found in the trucks and the house. Agent

Mat hews al so testified that, although he tested sanples
of many of the other ingredients found in the house and



the trucks, he did not test the contents of the bottle
| abel ed hydriodic acid, a necessary ingredient to produce
nmet hanphet am ne using the ephedrine reduction nethod.
Agent Mathews testified that he did not test this bottle
because the bottle was clearly | abeled and found in its
original packaging, and also because the funes of
hydri odic acid can be life threatening.

During Chard's cross-exam nation of agent Mathews,
Chard attenpted to elicit from agent WMathews the
statenents Chard nmde when Chard was arrested.
Specifically, Chard wanted agent Mathews to testify that
Chard told agent Mathews that Janes and not Chard was
living in the house owned by Chard. Janes’ s attorney
objected to this line of questioning, and the district
court sustained the objection. Chard was also not
allowed to ask agent Mathews about the allegedly
excul patory statenents that Chard nade when Chard visited
agent Mathews at the DEA office.

During senior forensics chem st Meyers's testinony,
the governnent asked Meyers if it were possible to
manuf acture nethanphetamne wth the chemcals and
gl assware found as a result of the search warrant using
the ephedrine reduction nethod. Janes’s counse
obj ected, arguing that the equi pnent was inconplete and
that there was no evidence of hydriodic acid at the site.
The trial court overruled Janes’s objection after the
governnment noted that there had already been testinony
that hydriodic acid was found as a result of the search
war r ant .



The governnent also presented testinony from Janes
Ant hony Childress and M chael Haas, who were both
convicted felons and who had both agreed to cooperate
with the governnent. Childress testified that Janes had
sol d net hanphetam ne to Childress. Haas testified that
he had helped Janes obtain ingredients wused to
manuf act ure net hanphetamne, |ike those found in the
Chard residence and in the trucks belonging to Chard and
Janes.



M chael Ryan, an old friend of Janes, testified at

trial on behalf of Janes. Ryan testified that at the
tinme of the search, Janmes was no longer living in Chard' s
hone. Ryan also stated that he and Janes are both

agai nst the use of drugs and that Ryan hinself has no
felony convictions. To rebut Ryan’s testinony, over the
obj ection of James’s counsel, the testinony of M ssour
State H ghway Patrol Trooper Janmes Wngo was introduced
at trial. Trooper Wngo testified that on Cctober 8,
1994, while he was working as a narcotics investigator,
he had purchased from Ryan one ounce of nethanphetam ne
for $1000.

The jury found Chard and Janes guilty of aiding and
abetting the possession of nethanphetamne with the
intent to distribute nethanphetamine. |In addition, the
jury found Janes gquilty of conspiring to manufacture
met hanphet am ne. Both Chard and Janes appeal their
convictions to this Court.

Chard argues that the district court erred when it
denied Chard’s notion to sever his trial from Janes’s
trial. W disagree.

Under Federal Rule of Crimnal Procedure 8, the
joinder of two defendants is proper if the defendants
“are alleged to have participated in the sanme act or
transaction or in the sane series of acts or transactions
constituting an offense or offenses.” Fed. R Cim P.
8(b); see also United States v. Rinell, 21 F.3d 281, 288
(8th Gr.) (“The prerequisites for joinder are liberally
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contrued in favor of joinder.”), cert. denied, 513 U S.
976 (1994). In the instant case, Chard and Janes were
both charged wth activities relating to the sane
continuing crimnal activity. Accordingly, their trials
were properly joined.

Even if joinder is proper, however, a district court
must grant a defendant’s notion to sever if it appears
that a defendant is prejudiced by a joinder for trial.
See
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Fed. R Cim P. 14. However, “[t]o obtain a reversal
for a failure to sever, defendant nust show that the
district court abused its discretion, and that the
refusal resulted in severe or conpelling prejudice.”
Renel |, 21 F.3d at 289.

To denonstrate severe or conpelling prejudice, Chard
argues that he was not allowed to ask agent Mathews to
repeat certain allegedly exculpatory statenents that
Chard had nade to agent Mat hews before trial.
Specifically, Chard argues that if his trial had not been
joined to Janes’'s trial, then Chard would have been
allowed to ask agent Mathews to repeat to the jury
Chard’'s statenent that Janes was in control of Chard' s
house and Chard’'s statenent that the papers Chard gave to
agent Mat hews bel onged to Janes.

However, such testinony by agent Mathews woul d have
been hearsay. See Fed. R Evid. 801(c) (defining hearsay
as “a statenent, other than one nmade by the decl arant
while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted”).

This type of testinony is inadm ssible. See Fed. R
Evid. 802, 803. Thus, even if Chard had had a separate
trial, this testinony would still have been inadm ssible.

Chard, therefore, has failed to nake a showi ng of severe
and conpelling prejudice fromthe joinder of his trial
with Janes’s trial. Accordingly, we hold that the tria
court did not commt reversible error when it denied
Chard’s notion for severance.

[11.
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Chard contends that the district court erred by
adm tting the testinony of DEA senior forensics chem st
Meyers. Chard argues that, because the existence of the
chem cal hydriodic acid was never verified at the site of
the alleged nethanphetam ne |aboratory and because
hydriodic acid is a necessary elenent to the production
of met hanphetam ne when using the ephedrine reduction
met hod, senior forensics chem st Meyers should not have
been allowed to testify that the ingredients found in
Chard’' s
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home and in Chard s and Janmes’s trucks could be used to
manuf act ur e net hanphet am ne usi ng the ephedrine reduction
met hod. We di sagree.

We review a trial court’s decision to admt expert
testinony for abuse of discretion. See United States v.
Brown, 110 F. 3d 605, 610 (8th Cr. 1997). Under Federal
Rul e of Evidence 703, an expert can base his opinion on
facts or data “perceived by or nmade known to the expert
at or before the hearing.” Fed. R Evid. 703. Senior
forensics chem st Meyers based his testinony on the pre-
trial exam nation of photographs and sanples taken from
the two trucks and Chard s hone. Seni or forensics
chem st Meyers examned a photograph of the bottle
| abeled as hydriodic acid, which was still in its
manuf acturer’s packagi ng, and concl uded that the bottle
contai ned hydriodic acid. 1In addition, agent Mathews, an
experi enced DEA agent, testified that he had personally
examned the bottle at issue and concluded that it
contai ned hydriodic acid. Consequently, we hold that the
district court did not abuse its discretion by allow ng
Meyers to testify because there was adequate foundation
for his testinony.

V.

Chard argues that the district court erred when it
denied Chard’s notion for acquittal because there was
I nsufficient evidence to support the verdict. We
di sagr ee.

Wien reviewing the sufficiency of the evidence to
support a conviction, we review the evidence “in the
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light nost favorable to the governnent, resolving
evidentiary conflicts in favor of the governnment, and
accepting all reasonable inferences drawn from the
evi dence that support the jury's verdict.” United States
V. Smith, 91 F.3d 1199, 1200 (8th Cr. 1996) (quotations
and citation omtted).

In the instant case, the evidence was overwhel m ng
t hat Chard possessed net hanphetamine with the intent to
distribute it. Chard s own bedroom cont ai ned
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approximately 56 grans of nethanphetam ne that had
al ready been packaged in plastic baggies and was ready to
be distributed as well as two copies of an instruction
manual for the production of nethanphetam ne. In
addition, Chard’'s truck contained ingredients used to
manuf act ure net hanphetam ne as well as enpty containers
of ingredients used to manufacture nethanphetam ne.
Finally, Chard owns the house in which a fully-stocked
met hanphet am ne | abor atory--conpl ete wth | ar ge
guantities of the ingredients and equipnent needed to
manuf act ur e net hanphet am ne--was found. Consequently, we
hold that, viewing the evidence in the Ilight nost
favorable to the governnent, there was sufficient
evi dence to support Chard s conviction.

V.

James argues that the district court commtted
reversible error when it admtted the testinony of
Tr ooper Wngo because Trooper Wngo's testinony
undermned the credibility of Janmes’s witness, Ryan. W
di sagr ee.

W will not reverse a trial court’s decision to admt
evi dence absent a clear show ng of abuse of discretion.
United States v. Roulette, 75 F.3d 418, 423 (8th Cr.),
cert. denied, 117 S. C. 147 (1996). Furt hernore, we
have held that trial errors that do not affect
constitutional rights are subject to Federal Rule of
Crimnal Procedure 52(a)’'s harm ess error standard, under
which “[a]ln error is harmess if the reviewing court,
after reviewing the entire record, determnes that no
substantial rights of the defendant were affected, and
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that the error did not influence or had only a slight
I nfluence on the verdict.” United States v. Flores, 73
F.3d 826, 832 (8th Cir.) (quotations and citations
omtted) (construing Fed. R Cim P. 52(a)), cert.

denied, 116 S. C. 2568 (1996). In order to determ ne
the prejudicial effect of allegedly inproper testinony on
the defendant’s right to a fair trial, we examne the

“context of the error, and the prejudice created thereby
as | uxtaposed against the strength of the evidence of the
[ defendant’s] quilt.” Id. (quotations and citations
omtted).
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Assum ng arguendo that the district court erred by
allowng Trooper Wngo's testinony, the prejudicial
effect of the allegedly inproper testinony was at nost
extrenely slight when juxtaposed agai nst the overwhel m ng
evi dence otherw se presented against Janes. Janes’ s
truck cont ai ned Ssi X, pint-size jars cont ai ni ng
met hanphet am ne solution, each bottle of which could
produce approximately 114 to 143 granms of powder D

met hanphet am ne. In addition, Janes’s truck also
cont ai ned I ngredi ents used to manuf act ure
met hanphet am ne. Moreover, Janes was living in the
house owned by Chard, a house whose basenent contai ned a
wel | - st ocked and wel | - equi pped met hanphet am ne
| aboratory. Finally, Janmes’s own bedroom contained

met hanphet am ne, handwitten notes referring to “dope”
and “nmeth” dealing, and police scanners and radio
equi pnent of the type wused by drug dealers taking
counter-surveillance neasures. In light of the
overwhel m ng evi dence of Janes’s guilt, we hold that the
al |l eged error was harm ess.

VI .

For all of the foregoing reasons, we affirm
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