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PER CURI AM

WIlliam Herron appeals from the district court's order granting
def endants' notion to dismiss his 42 U S.C. § 1983 action. W affirmin
part, and reverse and remand in part.



Herron has been confined in Level | of the Special Managenent
Facility (SMF) at the Jefferson City Correctional Center (JCCC) since
Decenber 1986, when he was reassigned fromLevel Il because of his history
of escapes and attenpted escapes. Herron has previously litigated the
constitutionality of his transfer to the nost restrictive |evel of
adm ni strative segregation. See, e.qg., Sanders v. Wodruff, 908 F.2d 310
(8th Gr.), cert. denied, 498 U S. 987 (1990). |In Decenber 1993, Herron
filed this action against prison officials and adm nistrators of the
Departnent of Corrections seeking injunctive relief and danages. Herron
clained that his continued confinement in SMF violated his due process and
Ei ghth Anendnent rights. He also argued various def endants deni ed hi m due
process by filing false classification reports against him by refusing to
assist him in filing grievances, by conspiring to refuse to advise
defendant Dora Schriro of his continued confinenent, and by conditioning
his release fromsolitary confinenent on his taking psychol ogi cal tests,
wi t hout showing a need for them Herron al so raised pendent state |aw
cl ai ms.




In April 1996, the district court granted defendants' nptions to
di smiss. The court concluded that Herron's claim he should be rel eased
from Level | was foreclosed by Sanders. Determining that Herron's
continued segregation was not arbitrary or purposeless, the district court
al so concluded that Herron's confinenent did not anbunt to an "atypical and
signi ficant hardshi p" under Sandin v. Conner, 115 S. Q. 2293 (1995), which
would entitle himto any nore due process than he currently received by
periodic review of his classification status. The court further concl uded
that it was "not unreasonable" to require Herron to undergo a psychol ogi ca
test before approving a release fromlLevel |; that Herron's confinenent in
Level | did not constitute cruel and unusual punishnent; and that he did
not state a conspiracy claim The district court disnm ssed any pendent
state |l aw cl ai ns.

VW review de novo the grant of dism ssal under Federal Rule of Civil
Procedure 12(b)(6), viewing the conplaint in the light nost favorable to
Herron, and affirming only if it appears beyond doubt that he can prove no
set of facts that would entitle himto relief. See Dover Elevator Co. V.
Arkansas State Univ., 64 F.3d 442, 445 (8th Cr. 1995) (standard of
revi ew.

W agree with the district court that Herron's clains relating to his
transfer to Level | on Decenber 10, 1986, are forecl osed by our decision
in Sanders v. Whodruff.* W conclude, however, that the district court
erred in sumarily dismssing Herron's claimthat his continued confi nenent

in Level | for ten years was not atypical or a significant hardship.
Fol |l owi ng the Suprene Court's decision in Sandin, in deternining whether
Herron's ten years in Level | inplicated for hima liberty interest, the
di strict

In May 1996, we enjoined Herron from filing "any further pleading concerning
his December 10, 1986 transfer." Herron v. Woodruff, No. 95-1861 (8th Cir. May 2,
1996) (unpublished per curiam). Appellees have moved to dismiss this appea because
Herron has been prohibited from rditigating hisassgnment to Level |. Because Herron
filed his notice of apped in this case six days after Herron v. Woodruff was decided,
we deny the motion to dismiss the appeal on this basis.

3



court was required to consider whether the interest alleged to have been
viol ated was one of "real substance," e.g., freedomfromstate action that

will "inevitably affect the duration of [a] sentence," or freedom from
restraint that inposes "atypical and significant hardship on the inmte in
relation to the ordinary incidents of prison life." Sandin, 115 S. C. at

2298, 2300, 2302. The length of tinme of a prisoner's segregation is a
significant factor in the determination of whether the confinenent is an
"atypical and significant hardship." See id. Herron's confinenent for ten
years in the nost restrictive unit of JCCC appears to be beyond typical and
insignificant. Because the district court did not cite any factual basis
for concluding that the segregation did not inpose on Herron an "atypica
and significant hardship," Sandin, 115 S. C. at 2300, we remand for
further factual findings.

The district court's summary statenent that Herron's confinenent was
not cruel and unusual punishnment failed to treat Herron's allegations in
the light nost favorable to him So viewed, Herron's all egations may have
stated a claim See Hutto v. Finney, 437 U 'S. 678, 686-87 (1978) ("[T]he
| ength of confinenent cannot be ignored in deciding whet her the confi nenent
neets constitutional standards. A filthy, overcrowded cell and a diet of
“grue' nmight be tolerable for a few days and intolerably cruel for weeks
or nonths.").

W conclude the district court correctly dismssed Herron's renaini ng
clains. Accordingly, we affirmin part, and reverse and renand for further
proceedi ngs consistent with this opinion. W deny Herron's notion for
injunctive relief and for appointnment of counsel. W al so anend the
district court's judgnent to reflect that the dismssal of the pendent
state law clains is wthout prejudice.



LAY, Circuit Judge, concurring.

| fully concur inthe per curiam opinion. | would suggest that there is an urgency to hold an evidentiary
hearing in this matter and, on that basis, | would suggest that the hearing be expedited. There is no doubt that
appointment of counsd is likewise warranted.
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