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Appel  ants, correctional officers and prison adm nistrators, appeal
froman order? entering judgnent against themunder 42 U S.C. § 1983. At
the conclusion of a bench trial, the district court found that appellants
had violated inmate Jeffrey Davis-E 's constitutional right to freedomfrom
cruel and unusual puni shnent
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by using excessive force while renoving him from his prison cell. The
court awarded plaintiff $10,000.00 in conpensatory danmages agai nst seven
defendants jointly and severally, and awarded punitive damages of $5, 000.00
each agai nst two of the defendants. W affirm

l. BACKGROUND

A. The Use of Force

Jeffrey L. Davis-BEl (“Davis”) was an inmate at the Potosi
Correctional Center (“PCC') in Potosi, Mssouri. |n Novenber 1992, Davis
filed a conplaint alleging that prison guards used excessive force agai nst
himwhile renoving himfromhis cell on Cctober 3, 1992. At that tine,
defendant Paul Delo was the Superintendent of PCC Def endants G egory
Dunn, Gregory Conaway, David McPeak, Billy Davis, JimuUnderwood and Phillip
Wade were corrections officers at PCC

On Cctober 3, 1992, prison officials conducted a routine search of
Davi s’ housing unit. Each inmate was required to “cuff up” before
corrections officers entered and searched his cell. Each inmate was
required to stand with his back against the cell door and place his hands
behind his back and through the food slot in the cell door to allow
officers to handcuff him Davis was ordered to “cuff up,” but instead of
pl acing his back to the door, he faced the door and inserted his hands
through the slot. An officer ordered Davis to turn around. Davis slowy
removed his hands fromthe slot and turned his back to the officers. The
of ficers construed Davis’' slow novenents as a refusal to obey an order, and
shut the food slot before he had finished turning around. Davis then
requested the presence of a higher-ranking corrections officer



In response, defendant Dunn, a zone lieutenant, assenbled a “novenent
team” the object of which is to restrain and renove an inmate fromhis
cell with physical force. A novenent teamis conprised of five corrections
officers, each of whomis assigned a role in restraining the inmate. One
restrains the inmate’'s head and upper torso, one restrains each of the
inmate’'s arns, and one restrains each of the inmate’'s legs. The officers
wear protective padding and a hel net, but do not carry weapons.

The trial court nade findings of fact regarding the PCC s policies
with respect to the use of nobvenent teanms. The novenent team s objective
is to gain physical control of the inmate with mininmal risk of injury to
the corrections officers and the inmate. Once the decision to enploy a
nmovenent team is nmade, physical force is used to restrain the inmate,
regardl ess of whether he resists. The officers are not authorized,
however, to use physical force beyond that which is necessary to nmaintain
or regain control. The court found that if each nenber of the team
conpetently perforns his assigned task and the i nmate does not resist, the
probability of injury to either the officers or the innmate is renote, and
that 200 instances of use of a novenent teamat PCC had resulted in only
two serious injuries to innates. One was the injury at issue in this
appeal ; the other was an incident in which an inmate’'s arm was broken

M ssouri Departnent of Corrections procedures require that each
nmember of the novenent team and any other official observing the use of
force subnmit a witten report of the incident which should include a
description of any injuries sustained by corrections officers or inmates.
The incident is also videotaped. There is an official process for review
of the novenent teanis activity. A “use-of-force packet” is assenbled
which includes officers’ reports, the videotape, nedical reports, any
al | egati ons



of abuse by the inmate, a conduct violation report issued to the innate,
and the outcone of any internal investigation

The packet is reviewed by a series of supervisory personnel
beginning with the officer in charge of the exercise, and ending with the
prison superintendent. The prison superintendent reviews the use-of-force
packet and nmakes a determi nation as to whether the npvenent team used
appropriate force. The packet is then sent to the central office of the
M ssouri Departnent of Corrections, where it is reviewed by the security
coordi nator, the assistant director of adult institutions, and an i nternal
affairs officer. The packet is also reviewed by the M ssouri Depart nent
of Public Safety and a citizens' advisory comittee which does not have the
authority to order an internal investigation

The trial court also made findings of fact regarding the novenent
teamexercise in Davis’' cell on Cctober 3, 1992, and the aftermath of the
exercise. Defendant Dunn was the designated supervisor of the novenent
t eam The novenent team was conprised of defendants MPeak, Conaway,
Davi s, Underwood, and \Wade. McPeak was responsible for restraining the
i nmat e’ s head and upper torso, Davis and Conaway were each responsi ble for
one of his arns, and Wade and Underwood were each responsi ble for one of
his Il egs. Another corrections officer was responsi ble for videotaping the
novenent teanis activities. A licensed practical nurse (“LPN')was present
to observe and to exam ne Davis follow ng the use of force

Dunn chose McPeak to | ead the novenent team because of his stature,
agility and ability to quickly regain control of inmates. Dunn arrived at
Davis' cell at approximately 1:25 p.m Davis attenpted to explain his
response to the order to “cuff up.” Before he had finished, Dunn ordered
himto lie face down on the floor with his head opposite the cell door.
Davis i medi ately



conplied and the novenent team entered his cell in a single file. The
trial court found that MPeak | unged onto Davis as he lay unnoving on the
cell floor. The court also found that MPeak then repeatedly struck Davis
about the head and face, and smashed Davis’ chin against the cell’'s
concrete floor. Although appellants Davis, Conaway, Wade and Underwood
were in a position to have seen or heard the assault, as they were securing
Davis' linbs, each testified that they did not see McPeak strike him The
trial court specifically found that this testinmony was not credible.

After Davis was restrai ned, he was carried fromhis cell, the cel
was searched, and he was carried back into the cell. The LPN w ped bl ood
fromhis head, face, and chest and off the floor. Davis requested further
nedi cal treatnment, but refused to be treated while Iying on the floor in
his cell in restraints. The LPN construed Davis’' statements as a refusa
of nedical care. Davis was instructed to remain on the floor and his |eg
restraints were renoved. The novenent teamleft his cell. The door to the
cell was |ocked and Davis' hand restraints were renpved.

The novenent team disbanded at approximately 1:34 p.m Davi s
continued to conplain to corrections officers that he needed nedical
treatnent for a cut on his chin. He was transported to a nedical center
sone tine after 4:00 p.m The cut on Davis' chin required internal and
external sutures. The treating physician also ordered x-rays of Davis’
head, torso and extremties due to the existence of nunerous other
contusi ons and | acerati ons.

B. The Institution’s Response
Each nenber of the novenent team subnitted the required witten

account of the novenent teanmis activities to the appropriate supervisor
None of these reports nentioned any injury



to plaintiff. Superintendent Delo reviewed the use-of-force packet, and
observed fromthe videotape that Davis was bl eeding i mediately after the
use of force, but he did not inmrediately order an investigation. The
vi deot ape of the incident was | ost after it was forwarded to the M ssouri
Departnment of Corrections and had not been |ocated as of the date of trial.

The day after the incident, Davis saw defendant MPeak. As Davi s
passed by, MPeak pointed at him | aughed, and said, “Keep your chin up.
Next tinme it will be your teeth.” Plaintiff saw McPeak again the next day.
McPeak pointed at himand | aughed.

On Cctober 9, 1992, six days after the incident, Janes Bush, district
assistant for the fourth senatorial district of Mssouri, visited Davis at
PCC. Bush is responsible for investigating and responding to innate
conplaints of mistreatnent by corrections officers. At that tine, Bush
observed that Davis’' eyes and the right side of his face were bruised and
swol l en and saw the sutures in his chin. Davis told Bush that MPeak had
beaten him

Def endant Delo, as superintendent of PCC, was responsible for
investigating all inmate clains of excessive force. Delo testified that
he could not recall any prior report of abuse or excessive force by an
i nmat e agai nst MPeak. PCC does not track inmate conplaints against
i ndi vidual corrections officers; thus, there is no official record of the
frequency of conplaints of abuse against a particular corrections officer.

The trial court found, however, that Delo had received several
conpl ai nts about McPeak in the past. Davis had drafted letters to Delo on
behal f of other inmates on a nunber of occasions conpl ai ning that MPeak
had used excessive force. Delo had not ordered any internal
i nvestigations, but had neverthel ess concl uded



that these clains |acked nmerit. Janes Bush had al so expressed concern to
Del o about corrections officers’ treatnment of inmates at PCC on a nunber
of occasions prior to this incident. Bush had specifically recommended to
Del o on one or two occasions that certain corrections officers, including
McPeak, be discharged or reassigned due to persistent conplaints that the
of ficers used excessive force against inmates. Del o never ordered any
investigations into these conplaints or any interview with Bush

Def endant McPeak served as a corrections officer at PCC from May 1989
to Decenber 1993. During that tinme, he participated in a nunber of use-of-
force exercises. Defendant Dunn supervised at |east 10 of these exercises.
In May 1991, a corrections officer reported that MPeak used excessive
force against an inmate and conspired with other corrections officers not
to report the incident. An investigation into the incident resulted in
McPeak’ s 20-day suspension for failing to report a use of force.® In
August 1993, after the incident at issue in this appeal, MPeak was charged
again with failing to report injuries an innmate sustained during a use of
force. |In Decenber 1993, MPeak was di scharged for using unnecessary force
against an inmate and failing to report the incident.

On COctober 7, 1992, Davis filed an internal resolution request
chargi ng the nmovenent teamw th using excessive force. Delo then

SThe trial court also stated in a footnote that Dunn supervi sed
McPeak in a use of force in which the inmate’s arm was broken and
that this was the incident for which MPeak was suspended for 20
days. The parties both acknow edge that this factual finding was
erroneous. Wiile there is evidence in the record supporting the
fact that McPeak was suspended for 20 days for failure to report a
use of force, there is no evidence in the record indicating that
this discipline was for the incident in which an inmate’ s arm was
broken. Nor is there evidence in the record indicating that MPeak
was present during that incident.
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began an investigation into the incident. Delo testified that he that did
not initiate an investigation sooner because it could not “definitely be
determ ned” that Davis was injured during the use of force because he had
refused to be treated by the LPN inmedi ately after the incident. Delo,
however, admitted that, based on the LPN s witten statenent that plaintiff
was bl eedi ng from an unknown source follow ng the novenent teanis exercise,
he was “fairly certain” and did not “think there was any doubt” that Davis
was injured during the use of force.

C. The Trial Court’'s O der

Followi ng a bench trial, the court entered judgnent for plaintiff and
agai nst defendants Del o, Dunn, MPeak, Conaway, Davis, Underwood and Wade,
jointly and severally, for $10,000.00 conpensatory damages. The court
concluded that MPeak nmaliciously and sadistically used force against
plaintiff for the purpose of causing himharmin violation of the Eighth
Amendnent’s prohibition of cruel and unusual punishnent. The court also
found that the other four nenbers of the novenent team Conaway, Davis,
Underwood and Wade, failed to intervene or protect plaintiff from MPeak’s
use of excessive force. The court found that they observed McPeak strike
plaintiff, but failed to take any affirmative action to protect himfrom
a substantial risk of serious harm

The court found that Dunn, the |ieutenant responsible for the
novenent teanis actions, had know edge of the substantial risk of harmto
plaintiff and tacitly authorized the use of excessive force by selecting
McPeak to serve on the novenent team despite his know edge of MPeak’s
propensity to use excessive force against inmates. The court further found
t hat Superintendent Del o had know edge of and was deliberately indifferent
to the substantial risk of harm posed by MPeak's propensity to use
excessi ve force.



Based on its conclusion that MPeak's use of force and Delo’'s failure to
protect appellee each denpnstrated a wllful and wanton disregard of
plaintiff's rights under the Ei ghth Anendnent, the court awarded punitive
danages of $5,000.00 each agai nst McPeak and Del o.

. Anal ysi s

A. St andard of Revi ew.

In reviewing a district court’s order entering judgnent after a bench
trial, we reviewthe district court’s findings for clear error. Fed. R
Civ. P. 52(a). Under this standard, we will overturn a finding of fact
only if it is not supported by substantial evidence in the record, if the
finding is based on an erroneous view of the law, or if we are left with
the definite and firmconviction that an error has been nmade. Sawheny v.
Pioneer H -Bred Int'l, Inc., 93 F.3d 1401, 1407-08 (8th GCr. 1996). A
district court’'s choice between two pernissible views of evidence cannot
be clearly erroneous. Mody v. Proctor, 986 F.2d 239, 241 (8th CGr. 1993).
W al so nust give due regard to the district court’s opportunity to judge
the credibility of the witnesses. Fed. R Cv. P. 52(a).

Whet her the trial court erred in concl uding that defendants’ actions
constituted cruel and unusual punishrment is a legal issue we review de
novo. Mody, 986 F.2d at 241. The denial of qualified imunity is also
a legal issue we review de novo. Cornell v. Wods, 69 F.3d 1383, 1390 (8th
Cr. 1995).

B. M Peak



Appel | ant McPeak assets that the trial court’s conclusion that he
acted maliciously and sadistically in order to cause Davis harmis not
supported by the evidence and constitutes reversible error. |n excessive
force cases, the district court nust determ ne whether the force was
applied “in a good faith effort to maintain or restore discipline, or
maliciously or sadistically to cause harm” Hudson v. MM Ilian, 503 U.S.

1, 6 (1992). The Court nust consider the need for the application of
physical force; the relationship between the need for physical force and
the anmount of force applied; and the extent of injury suffered by the
inmate. 1d. at 7.

Qur review of the record reveals anple evidence to support the
district court’'s conclusion as to defendant MPeak. It is an
uncontroverted fact that Davis conplied with the order to lie face down on
the floor and did not at any tine resist the novenent teanis effort to
restrain him Defendant McPeak acknow edged that he threw hinself on top
of Davis’ head and torso. McPeak denied striking Davis, but Davis
testified that McPeak struck himin the head and face 20 to 25 tinmes. The
record substantiates the trial court’s finding that Davis suffered serious
injuries as a result of the incident, including both internal and external
sutures of a cut on his chin, and swelling and bruising to his face which
was visible alnost a week |ater.

The trial court found Davis' testinobny regarding the beating nore
credible, and therefore found that MPeak repeatedly struck Davis.
Credibility determinations are uniquely within the province of the trier
of fact. Fed. R Cv. P. 52(a); Anderson v. Gty of Bessener, 470 U S. 564
(1985). dGven that the court found Davis' testinobny to be credible, the
court’s finding that the physical force expended to control Davis vastly

exceeded the anount of force required supports its conclusion that MPeak
used force maliciously
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and sadistically for the purpose of causing Davis harm The court’'s
conclusion is al so supported by evidence that McPeak taunted and threat ened
Davis on the day after the incident.

McPeak al so asserts that the trial court erroneously failed to grant
him qualified inmunity. Governnent officials performng discretionary
functions are entitled to inmunity from civil damages. Harl ow V.
Fitzgerald, 457 U S. 800 (1982). Oficials may nevertheless be held |liable
if their conduct violates clearly established rights of which a reasonabl e
of ficial would have known. Harl ow, 102 S. C. at 2738. The trial court
found that a reasonabl e prison official should have known that repeatedly
striking an inmate’s head on a concrete floor when the inmate’'s |inbs were
being restrained by four other officers and the inmate offered no
resistance would violate clearly established law. See Witley v. Al bers,
475 U. S. 312, 321 (1986) (“inferences may be drawn as to whether the use
of force could plausibly have been thought necessary, or instead evinced

such wantonness with respect to the unjustified infliction of harmas is
tantanount to a knowing wllingness that it occur”). Depart nent of
Corrections policy authorizes use of only the amount of force necessary to
mai ntain control. Superintendent Delo testified that any use of force

even a single blow to the head, would have constituted excessive force
under the circunstances. W agree that the | aw was well established that
striking an unresisting inmate 20 to 25 tines in the head while four other
officers were restraining his linbs and two other officers were standing
by to assist if necessary, is a violation of the Ei ghth Amrendnent’s
prohi bition of cruel and unusual punishnment. W find no error in the tria

court’s denial of MPeak’'s claimto qualified inmunity.

C. Conaway, Davis, Underwood and \Wade
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The four other nenbers of the nobvenent team assert that the tria
court erred in finding themliable for their actions on Cctober 3, 1992.
A prison official nmay be liable for failure to protect an inmate froma use
of excessive force if he is deliberately indifferent to a substantial risk
of serious harmto an innmate. Burgess v. More, 39 F.3d 216, 218 (8th Cr.
1994); Buckner v. Hollins, 983 F.2d 119, 122 (8th G r. 1993) (quoting
Estelle v. Ganble, 429 U S. 97, 105 (1976)).

The trial court found that the nature of each nenber of the novenent
teani s duties was such that each nenber woul d have been in a position to
see or hear an assault by MPeak and that it would have been inpossible for
them not to see MPeak strike Davis. In reaching this conclusion, the
trial court considered the proximty of the npvenent team nenbers to
McPeak, the nature of MPeak’'s actions, the substantial risk of serious
harm to Davis, Davis' actual injuries, and the fact that none of the
novenent team nenbers reported any injury in their use of force reports.
The court concluded that the credible evidence established that the
novenent team nenbers observed MPeak strike Davis, yet did nothing to
protect himfromthe substantial risk of serious harm posed by MPeak’s
blows. W find no clear error in the district court’s factual findings,
which were based on its credibility deterninations. The trial court’'s
finding of liability as to the nobvenent team nenbers is supported by
substantial evidence in the record.

The novenent team nenbers al so assert that the trial court erred in
denying their clains of qualified inmunity. The law was clearly
established at the tinme of the incident that prison officials nay be liable
for failure to protect an inmate froma use of excessive force if they are
deliberately indifferent to a substantial risk of serious harm to the
i nmat e. Buckner, 983 F. 2d
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at 122 (quoting Estelle v. Ganble, 429 U S. 97, 105 (1976)). The trial
court found that the novenent team nenbers wi tnessed MPeak beating an
inmate and did nothing to intervene and therefore violated a clearly
established right of which a reasonable corrections officer would have
known. The trial court’s conclusion that the novenent team nmenbers were
deliberately indifferent to a substantial risk of serious harm to the
inmate is supported by the record.

D. Dunn

Def endant Dunn asserts that the trial court erred in finding him
liable for his actions in connection with the use of force. Dunn was the
supervi sor of the novenent team He testified he chose McPeak to lead the
novenent team because of his reputation for quickly regaining control of
unruly inmates. The court found that Dunn had supervised a nininum of 10
use-of -force exercises involving McPeak prior to the incident at issue.
The court also found that MPeak was suspended for 20 days after one of
those incidents for failure to report a use of force which resulted in
serious injuries to an innate. The court further found that, |ike the
novenent team nenbers, Dunn was present during and observed the entire use-
of -force exercise and observed that plaintiff was bl eeding follow ng the
use of force, yet failed to report plaintiff's injury in his witten
account of the incident.

Both parties acknow edge that the trial court’s finding that Dunn was
awar e that MPeak had been involved in a use of force in which an inmate’s
arm was broken was not supported by the record and was therefore clearly
erroneous. Appellee also acknow edges that the trial court’'s finding of
liability was based in large part on this erroneous finding of fact, as the
trial court found Dunn liable for his decision to choose McPeak to | ead the
novenent team
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when he was aware of the previous disciplinary action agai nst MPeaks for
use of excessive force.

Appel | ee urges the court to uphold the trial court’s judgrment agai nst
Dunn on a different theory. Dunn, |ike the other four nenbers of the
novenent team was present during the use of force and was in a position
to observe McPeak’s actions. Dunn also failed to intervene to protect the
inmate and failed to include the injury in his report on the use of force.
We agree with appellee that there is no basis for distinguishing between

t he novenent team nenbers’ liability and Dunn’'s liability. See Burgess,

39 F.3d at 218 (supervisor present during alleged use of excessive force
could be found to be deliberately indifferent for failure to intervene).
W therefore find that the court’s erroneous factual finding was harnless,
and affirmthe trial court’'s judgnent against Dunn and its denial of Dunn's
claimof qualified inmunity.

E. Del o

Superintendent Delo asserts that the trial court erred in finding
that he was on notice that McPeak had a tendency to use excessive force,
but that he failed to take appropriate action, and in concluding that this
failure constituted deliberate indifference to a substantial risk of
serious harm to Davis. Delo testified that he could not recall any
previous conpl aints of abuse or excessive force regardi ng McPeak and t hat
he had no know edge that MPeak had been reprinmanded for failure to report
a use of force. The trial court found that this testinobny was not
credible. The trial court found that Del o had knowl edge that MPeak had
a propensity to use excessive force for several reasons. The evidence
established that Delo had authorized an internal investigation into an
incident in which MPeak failed to report a
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use of force and received a 20-day suspension.* There is also evidence
in the record indicating that Delo received witten conplaints alleging
t hat McPeak used excessive force against other inmates, but that Delo
failed to order investigations of any of these conplaints. Furthernore,
there is evidence that senatorial assistant Bush inforned Del o on one or
two occassions that MPeak was one of several corrections officers who
shoul d be discharged or reassigned due to persistent conplaints that the
of ficers used excessive force against inmates. Del o took no action in
response to this information.

G ven Delo's know edge of these previous conplaints, and the fact
that he was the only individual who could have ordered investigations into
these all egati ons of excessive force prior to the decision to choose MPeak
in a planned use of force, the trial court concluded that Del o had been
deliberately indifferent to a substantial risk of serious harmto i nmates.
W find that the record adequately supports the trial court’s conclusion
The record also supports the trial judge's denial of Delo' s claim of
qualified i mmunity.

“As previously noted, the parties agree that the trial court
erred in concluding that this use of force resulted in serious
injury to an inmate. The trial court erroneously concluded that
McPeak was disciplined for a different use of force in which an
inmate’s arm was broken. W find that this error was harnl ess.
There is evidence in the record which the trial court did not cite
which indicates that the disciplinary action agai nst MPeak was for
an incident in which he denied hitting the inmate, but admtted to
an investigator that the fact that the inmate was “pretty banged

up” was the reason why the officers “didn’t do the paperwork.” W
find that the trial court would have reached the sanme result had it
considered the facts supported by the record. See Largent v.

United States, 910 F.2d 497 (8th Cr. 1990) (error harnl ess where
i nadm ssi bl e evidence was just one of several factors leading to
| egal conclusion and court would have reached sane result had it
not consi dered evi dence).
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We also affirmthe trial court’'s award of punitive danages agai nst
McPeak and Delo. An award of punitive damages is within the discretion of
the finder of fact and will not be disturbed unless it appears to be unfair
and shocking. Jackson v. Crews, 873 F.2d 1105 (8th Cr. 1989). Punitive
damages nmay be recovered in a 8§ 1983 case when a defendant’s conduct is
shown to be notivated by malicious or evil notive or intent, or when it
i nvol ves reckless or careless disregard or indifference to an inmate’'s
rights or safety. Smith v. Wade, 461 U S. 30 (1983). The trial court

found evidence of nalicious or evil intent in MPeak’s beating Davis about
the head and face while Davis offered no resistence, and taunting and
threatening Davis the follow ng day. The court found Delo acted with

reckl ess or careless disregard for Davis' safety in refusing to investigate
or take renedial action after nunerous conplaints were made regarding
McPeak’ s use of excessive force. The trial court awarded punitive damages
agai nst McPeak and Delo in the amobunt of $5,000.00 each. W do not find
this award to be unfair or shocking; thus, we affirm
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