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PER CURI AM

Janmal Mihtaseb pleaded guilty to failing to surrender for service of
his sentence, in violation of 18 U . S.C. § 3146(a)(2). At sentencing, the
district court! denied Mihtaseb's notion for a downward departure under
U S. Sentencing Guidelines Manual 8 5K2.0 (1995), and sentenced Mihtaseb
to 21 nonths inprisonment and three years supervised release. Mihtaseb
appeal s, arguing that the district court erred by denying the departure
notion. W affirm

A court may depart fromthe applicable Quidelines range "if the court
finds 'that there exists an aggravating or mtigating circunstance of a
kind, or to a degree, not adequately taken into

The Honorable Richard H Kyle, United States District Judge
for the District of M nnesota.



consi deration by the Sentencing Comrission in formulating the guidelines

that should result in a sentence different fromthat described.'" US
Sentencing Guidelines Manual 8§ 5K2.0, p.s. (1995) (citing 18 U S.C §
3553(h)). If a district court's refusal to depart was an exercise of

di scretion, we cannot review the ruling; if, however, the district court
concluded it |acked the authority to depart, we may reviewthe ruling. See
United States v. Jenkins, 78 F.3d 1283, 1290 (8th Gr. 1996); United States
v. Bieri, 21 F.3d 811, 817 (8th Cir.), cert. denied, 513 U S. 878 (1994).
Upon our review of the record, we conclude the district court was clearly

aware of its authority to depart. Thus, its refusal to do so was an
unrevi ewabl e exerci se of discretion

Accordingly, we affirm
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