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MURPHY, Circuit Judge.

Jacki e Brooks sued his enployer, the Ferguson-Florissant School
District under Title VII of the Cvil R ghts Act of 1964, 42 U S.C. 2000e
et. seq. The action was disnissed as untinely, and Brooks noved to set
asi de the dism ssal. After that notion was denied, he filed a second
motion in which he clainmed he had discovered new evidence showing his
action had been tinely brought. The district court! deternined that Brooks
had not nmade a sufficient showi ng under Federal Rule of Civil Procedure
60(b) to
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reopen his case, and denied the notion. Brooks appeals, and we affirm

Brooks filed his conplaint on July 3, 1995, alleging discrinination
on the basis of race, age, and sex, and retaliation by an involuntary
transfer froma social work position to teaching. The school district
noved to di smss because the conplaint stated that his right to sue letter
had been received fromthe Equal Enploynent Opportunity Conmi ssion (EEQC)
on March 30, 1995. A litigant has ninety days fromthe recei pt of the EECC
letter in which to start an action, 42 U S.C. 2000e-5(f) (1), and Brooks had
filed his case 95 days after the date he alleged for receipt of his letter
Brooks did not respond to the notion to disnmiss, and it was granted eight
months later. The order of dismssal was entered on April 9, 1996, and
Brooks did not appeal

On April 15, 1996, Brooks filed a "Mdtion to Set Aside Ordered [sic]
of Defendant's Mdtion to Dismiss/or in the alternative to Vacate Order of
Dismissal of April 9, 1996." The district court treated this notion under
Rul e 59(e), which provides that notions to alter or anend a judgnent can
be brought within 10 days of entry of judgnent. Brooks argued that the
EEOC | etter showed that it had been mailed on March 30, 1995, it should
have been presuned that the letter was received three days after nmili ng,
and the suit was therefore tinely filed.? The district court denied the
notion on the basis that a presunption should not apply because Brooks had
affirmatively stated in his conplaint that he had received the letter on
March 30, 1995. Brooks did not appeal fromthe denial of this notion

2An additional three days would have nade the filing tinely
even though it woul d have been 92 days after he had received the
| etter because the ninetieth day was a Saturday. See F.R Gv.P.
6(a).
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I nstead of appealing, Brooks filed on July 8, 1996 a "Second Mdtion
to Set Aside Ordered [sic] of Defendant's Mtion to Dismiss/or in the
alternative to Vacate Order of Dismissal of April 9, 1996 Based on New
Evi dence." Brooks referred to Rule 59(e) in his second notion, but it was
treated as a Rule 60(b) notion because it was filed nore than 10 days after
the entry of judgnent. See Baxter Int'l, Inc. v. Morris, 11 F.3d 90, 92
n.2. (8th Gr. 1993). |In this notion Brooks contended that he had nade an
error in his conplaint regarding the date of receipt of the EECC letter,

that he could not have received it before April 3, 1995, and that his claim
was therefore tinely. The district court determined that this was not new
evi dence and that the necessary show ng under Rule 60(b) had not been nade.
Si nce Brooks woul d have known when he had received the letter, evidence of
receipt after March 30, 1995 was previously available to him The court
al so pointed out that Brooks had still not said when he had received the
letter; it was theoretically possible that he had picked it up fromthe
EECC. Brooks appeals fromthe denial of this second notion

Brooks argues his case shoul d not have been di sm ssed because it was
actually filed within 90 days of receiving the EEOCC letter. He was
proceeding pro se, and the district court should have added three to five
days to the date the letter was nailed to determ ne accurately the date of
receipt. He points to a postal receipt he has obtai ned that shows the
letter was received on April 4, 1995; his filing was therefore tinely. He
clains he was unable to obtain this evidence earlier, "in part [because of
his] lack of know edge."

Under Rule 60(b) the novant nmust denonstrate exceptional

circunstances to justify relief. E.g.., Atkinson v. Prudential Prop. Co.
43 F. 3d 367, 371 (8th Cr. 1994). W reviewonly the



denial of the Rule 60(b) notion and do not squarely consider the nerits of
the underlying order. GCox v. Wrick, 873 F.2d 200, 201-02 (8th Gr. 1989).
Rul e 60(b)(2) permits relief on the basis of new evidence that could not

have been di scovered by due diligence in tinme to nove for relief under Rule
59; Rule 60(b)(6) can apply when exceptional circunstances prevent relief
"through the usual channels." |n re Zimerman, 869 F.2d 1126, 1128 (8th
Cir. 1989). The denial of a notion brought under Rule 60(b) is reviewed
for abuse of discretion. Atkinson, 43 F.3d at 371

Brooks has not shown that he was diligent in seeking evidence about
the correct day the EECC |l etter was received in order to establish a tinely
filing. Wile we recognize that Brooks represented hinself and may have
had difficulty with procedural rules, the notion to disniss provided him
notice that the receipt date was critical and that he would |l ose his right
to sue under Title VIl if he had not filed within 90 days of receiving the
letter. The EECC letter itself plainly stated that he would | ose his right
of action if one was not filed within 90 days. Brooks did not respond to
the notion to dismiss even though the district court waited ei ght nonths
to rule on it. The postal receipt referred to in his brief was not
obtained until after the district court ruled on his second notion, and his
cryptic statenent that he could not have gotten it earlier "in part
[ because of his] lack of know edge" does not show he was diligent in
seeking it. See Saxon v. Blann, 968 F.2d 676, 680 (8th Cir. 1992) (novant
had the opportunity to obtain new evidence, but did not do so). Evidence

of receipt of the letter was available from the post office and was
obt ai ned by Brooks four days after the EEQC suggested the post office would
have it. |In the exercise of reasonable diligence he could have obtai ned
t he needed evidence earlier to counter the



enpl oyer's notion to dismiss or to support his own notions to the district
court, but he never did.

The district court did not abuse its discretion in finding that
Brooks failed to make a sufficient showi ng under Rule 60(b). Br ooks
of fered no explanation for failing to respond to the notion to dismiss his
underlying claim he has not pointed to any circunstance that prevented him
from appealing the dismssal, and he has not provided any reason why he
apparently did not seek evidence to show that the date of receipt he
pl eaded was incorrect until after the district court denied his second
nmotion. See Zinmerman, 869 F.2d at 1128 (no explanation for failing to
seek redress through usual neans is a proper basis for denying Rule 60(b)
notion); In re Design dassics, Inc., 788 F.2d 1384, 1386 (8th Cir. 1986)
(same).

The order denying Brooks' July 8, 1996 notion is affirned.
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