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After unsuccessfully bringing suit against The Prudential |nsurance
Conpany (Prudential) to recover nedical expenses under an insurance policy,
see Wlson v. Prudential Ins. Co., 97 F.3d 1010 (8th Cr. 1996), Candace
J. WIlson brought this action in Mssouri state court against \Wayne J.

Zoel Il ner for Zoellner's alleged negligent nisrepresentation of the scope
of coverage of the insurance policy. Zoellner renoved the case to the
United States District Court for the Eastern District of Mssouri. The
district court dismssed the Mssouri state comon-law tort action on the
basi s of the Enployee Retirenment Incone Security Act's (ERI SA) preenption
cl ause, see 29 U . S.C. § 1144(a) (1994), and WIson now



appeal s. Because we conclude that Wl son's action has not been preenpted
by ERI SA, we reverse.

Wl son worked for Mdway Dairy Farns |l (Mdway) in Mssouri as an
agricultural laborer. During the sumrer of 1993, Zoellner, working as an
agent for Prudential, sold Mdway a health insurance policy from Prudenti al
for Mdway's enpl oyees. W Ison alleges that Mdway specifically sought a
policy that would cover work-related injuries and that Zoellner
nm srepresented to Mdway that the Prudential policy would cover such
injuries.

On August 22, 1994, WIson was severely injured while working at
Mdway. As a result of her injuries, WIlson was paralyzed and incurred
signi fi cant and ongoi ng nmedi cal expenses. Prudential denied benefits to
W son because its policy with Mdway excluded coverage for work-rel ated
injuri es. W son brought suit against Prudential in federal court to
recover under the policy, and this Court held that Prudential had correctly
interpreted the policy and had properly denied benefits. See WIlson, 97
F.3d at 1011.

On February 20, 1996, WIson brought this M ssouri state comon-| aw
tort action in the Crcuit Court of Cape Grardeau County, M ssouri,
agai nst agent Zoellner to recover danmages for Zoellner's all eged negligent
nm srepresentations regarding the Prudential policy's scope of coverage.
Zoel Il ner renoved the case to the United States District Court for the
Eastern District of Mssouri, alleging that Wlson's clains were preenpted
by ERISA. The district court granted summary judgnment to Zoel Il ner on July
17, 1996, holding that Wlson's clainms were preenpted by ERISA.  WI son now
appeal s.



W son argues that the district court incorrectly held that ERI SA
preenpted her M ssouri state commopn-law tort clai m agai nst Zoellner for
negligent msrepresentation. W agree. "W reviewthe District Court's
deci sion on ERI SA preenption de novo because it is a question of federa
law involving statutory interpretation.” In Hone Health, Inc. .
Prudential Ins. Co., 101 F.3d 600, 604 (8th Cir. 1996).

ERI SA, codified at 29 U S.C 88 1001-1461 (1994), "is a conprehensive
statute that sets certain uniformstandards and requirenents for enpl oyee
benefit plans." Arkansas Blue Cross & Blue Shield v. St. Mary's Hosp.
Inc., 947 F.2d 1341, 1343 n.1 (8th Cr. 1991) (Arkansas Blues). Congress
enacted ERISA to

protect interstate comerce and the interests of participants
i n enpl oyee benefit plans and their beneficiaries, by requiring
the disclosure and reporting to participants and beneficiaries
of financial and other information with respect thereto, by
establishing standards of conduct, responsibility, and
obligation for fiduciaries of enployee benefit plans, and by
providing for appropriate renedi es, sanctions, and ready access
to the Federal courts.

29 U.S.C § 1001(b) (1994). To neet the goals "'of a conprehensive and
pervasi ve Federal interest and the interests of uniformty with respect to

i nterstate plans, Congress included an express preenption clause in ERI SA
for "'the displacenent of State action in the field of private enpl oyee
benefit prograns. Morstein v. National Ins. Servs., Inc., 93 F.3d 715,
719 n.6 (11th Cr. 1996) (en banc) (Murstein Il) (quoting 120 Cong. Rec.
29,942 (1974) (comments by Senator Javits)), cert. denied, 117 S. C. 769

(1997).

ERI SA' s preenption clause provides:



Except as provided in subsection (b) of this section, the
provisions of this subchapter and subchapter 11l of this
chapter shall supersede any and all State laws insofar as they
my now or hereafter relate to any enployee benefit plan
described in section 1003(a) of this title and not exenpt under
section 1003(b) of this title.

29 U.S.C 8§ 1144(a) (enphasis added). In analyzing this clause, the
Supreme Court has "l ong acknow edged that ERISA's pre-enption provision is
clearly expansive." California Labor Standards Enforcenent v. Dillingham

Constr., 117 S. Ct. 832, 837 (1997) (quotations and citations onitted).
The Suprene Court has variously described the ERI SA preenption cl ause as
having "a broad scope, and an expansive sweep, and [as being] broadly
wor ded, deliberately expansive, and conspicuous for its breadth.” 1d.
(quotations and citations onitted).

The Suprene Court, in considering the standard for preenption
enunciated in § 1144(a), has al so noted that:

If [§& 1144(a)'s] "relate to" [language] were taken to extend to
the furthest stretch of its indetermnacy, then for all
practical purposes pre-enption would never run its course, for
really, universally, relations stop nowhere. But that, of
course, would be to read Congress's words of limtation as nere
sham and to read the presunption agai nst pre-enption out of
t he | aw whenever Congress speaks to the matter with generality.

New York Conference of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co., 115 S. . 1671, 1677 (1995 (New York Blues). See also Dillingham
117 S. . at 843 (Scalia, J., concurring) ("But applying the 'relate to'
provision [of ERISA's preenption clause] according to its terns was a
project dooned to failure, since, as nany a curbstone philosopher has
observed, everything is related to everything else."). Accordingly,
notwi t hstanding 8 1144(a)'s broad |anguage, "[s]one state actions may
af fect enpl oyee benefit plans




in too tenuous, renote, or peripheral a manner to warrant a finding that
the law 'relates to' the plan." Shaw v. Delta Air Lines, Inc., 463 U S.
85, 100 n.21 (1983).

In applying 8 1144(a), the Suprene Court has created a two-part
inquiry to determine whether a state |law "relates to" an enpl oyee benefit
pl an covered by ERISA. See Dillingham 117 S. C. at 837. Under this
test, "[a] law 'relates to' a covered enpl oyee benefit plan for purposes

of § [1144(a)] if it (1) has a connection with or (2) reference to such a
plan." 1d. (quotations, citations, and alterations onitted). We address
the "reference" prong of the Suprene Court's "relates to" analysis first.

A

Where a state law "inpos[es] requirenents by reference to ERI SA
covered prograns[,] . . . that reference will result in preenption.”
Dllingham 117 S. C. at 837-38 (quotations, citations, and alterations
omtted). A state |aw has such a prohibited reference to an ERISA plan if
the state law "acts i medi ately and exclusively upon ERISA plans . . . or
where the existence of ERISA plans is essential to the law s operation

Dllingham 117 S. C. at 838.

We have previously addressed whether the M ssouri state conmon-l|aw
tort of negligent misrepresentation contains a



"reference to ERISA." See In Home Health, 101 F.3d at 602.' The In Hone
Heal th court noted that

[t]o maintain a cause of action for negligent msrepresentation
under M ssouri |aw, one nust show (1) that the speaker supplied
information in the course of the speaker's business or because
of sone other pecuniary interest; (2) that, due to the
speaker's failure to exercise reasonable care or conpetence in
obtai ning or conmunicating this infornmation, the information
was fal se; (3) that the speaker intentionally provided the
information for the guidance of a limted group of persons in

a particular business transaction; (4) that the |istener
justifiably relied on the information; and (5) that as a
result of the listener's reliance on the statenent, the

|istener suffered a pecuniary |oss.

In Hone Health, 101 F.3d at 602 n.2 (citing Colgan v. Washington Realty
Co., 879 S.W2d 686, 689 (M. App. 1994)). Upon considering these el enents
of the tort, we concluded "that the state common |aw on negligent

nm srepresentation is of general application. It does not actually or
implicitly refer to ERISA plans. The state |law on nisrepresentation

is of general application as it nakes no reference to and functions
irrespective of the existence of an ERI SA plan.” Id. at 605 n.6
(quotations and citations omtted). Because "the existence of ER SA pl ans"
is not essential to the operation of Mssouri state common-law tort of
negl i gent

I'n In Hone Health, Inc. v. Prudential Ins. Co., 101 F. 3d
600 (8th Cir. 1996), nedical services were provided to a
Prudential Insurance Conpany (Prudential) policy-holder by In
Hone Health, Inc. (Home Health). Honme Health alleged that
Prudential negligently m srepresented to Honme Heal th the anount
of coverage available to the policy-holder under the Prudenti al
policy. As a result of Prudential's alleged m srepresentations,
Home Heal th provi ded $40, 000 worth of services to the policy-
hol der that were not covered by Prudential's policy. Honme Health
brought suit in Mssouri state court under a theory of negligent
m srepresentation to recover the costs for these services. After
removal to the federal court, this Court concluded that Hone
Health's M ssouri state conmon-law tort action for negligent
m srepresentati on was not preenpted by ERISA. See id. at 604-07.
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m srepresentation, Dllingham 117 S. C. at 838, and because the tort of
negligent msrepresentation does not "inpos[e] requirenents by reference
to ERISA covered prograns," id. at 837 (quotations, citations, and
alterations onmtted), nor "acts imediately and exclusively upon ERI SA
plans," id. at 838, WIlson's tort action for negligent nisrepresentation
agai nst Zoel Il ner is not preenpted by ERI SA on the basis of any reference
to ERI SA

Because the M ssouri tort of negligent nisrepresentation does not
contain a prohibited reference to an ERISA plan, we nust deternmine if
Wl son's action against Zoellner has a prohibited "connection" with an
ERI SA plan. In deciding "whether a state |aw has [a] forbi dden connection"
to an ERI SA plan, the Suprene Court has directed us to "look both to the
obj ectives of the ERISA statute as a guide to the scope of the state | aw
t hat Congress understood would survive, as well as to the nature of the
effect of the state law on ERISA plans.”" Dillingham 117 S. C. at 838
(quotations and citations onitted).

In addressing the effect of a state |law on an ERI SA plan, this Court
has considered a variety of factors, including:

[1] whether the state | aw negates an ERI SA pl an provision, [2]
whether the state | aw affects relations between prinmary ERI SA
entities, [3] whether the state law inpacts the structure of
ERI SA pl ans, [4] whether the state law inpacts the
adm nistration of ERISA plans, [5] whether the state | aw has an
econom ¢ i npact on ERI SA plans, [6] whether preenption of the
state law is consistent with other ERI SA provisions, and [7]
whether the state law is an exercise of traditional state
power .



Arkansas Blues, 947 F.2d at 1344-45 (citations omitted). In conducting
this analysis, "[t]he court nust still look to the totality of the state
statute's inpact on the [ERI SA] plan--both how nmany of the factors favor
preenption and how heavily each individual factor favors preenption are
relevant." |1d. at 1345.

i. The negation of an ERI SA pl an provision

We conclude that no provisions in Prudential's policy with M dway
woul d be negated by allowing Wlson's tort action to proceed against
Zoellner for his alleged negligent mnisrepresentation of the scope of
coverage of the policy.? In applying this first factor in In Hone Health,

we expl ai ned that:

W respectfully disagree with the District Court that allow ng
Home Health's claim for negligent misrepresentation would
negate a plan provision. Honme Health is not suing for plan
benefits. It is suing for Prudential's m srepresentation that
Rich had not exceeded his $1 nmillion limt of benefits. Home
Health is not alleging that Rich is entitled to nore than the
$1 million in benefits provided by the plan. Prudential has
not represented that the plan would be responsible for any
judgnent Hone Health may recover against Prudential. Allow ng
Home Health to proceed wth its claim for negligent
m srepresentati on woul d not negate any plan provision.

101 F.3d at 605. In the instant case, Wlson is simlarly not seeking
benefits under the Prudential policy. I ndeed, WIlson's claimto plan
benefits was concl usively decided by this Court in

2Because the parties did not include Prudential's plan with
Mdway in the joint appendix or their addenduns, we have had to
take judicial notice of a copy of the plan that was included in
t he appendices for Wlson's appeal in Wlson v. Prudential Ins.
Co., 97 F.3d 1010 (8th Cr. 1996). In examning this plan, we
can find no specific provision regarding tortious acts commtted
by insurance agents during the marketing of the plan.
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Wlson v. Prudential Ins. Co., 97 F.3d 1010 (8th Cr. 1996), and WIson has
not attenpted to relitigate the issue of the scope of the Prudential

policy's coverage. WIson is seeking nothing fromthe ERISA plan itself,
and it does not appear that Wlson's action in tort negates any provision
contained in the Prudential policy.

ii. The affect on relations between prinary ERI SA entities and the i npact

on the structure of the ERISA pl an.

Next, it is apparent that Wlson's tort claimneither affects the
relations between primary ERI SA entities nor inpacts on the structure of
the ERI SA plan. See Arkansas Blues, 947 F.2d at 1346 (treating "these two
factors as identical" (footnote omitted)). The primary ERISA entities

include "the enployer, the plan, the plan fiduciaries, and the
beneficiaries." 1d. In this case, Mdway--WIlson's forner enployer--wll
not be affected by Wlson's suit against Zoellner. Nor does it appear that
the plan or the plan fiduciaries will be affected; as we have stated above,
the plan is not responsible for Wlson's nedical expenses under its own
ternms, see WIlson, 97 F.3d at 1011, and Zoellner's alleged oral

representations to Mdway could not nodify the plan. See United
Paperworkers Int'l Union v. Jefferson Snurfit Corp., 961 F.2d 1384, 1386
(8th Cir. 1992) (Noting that allowing oral representations to nodify

witten terns of an ERI SA plan "would be contrary to congressional intent,
contrary to public policy, and contrary to the prinmary purpose of ERI SA
The ERI SA requirenent that terns of a welfare benefit plan be committed to
witing was intended to insure that enployees could rely on the ternms of
the formal witten plan provided to them without fear that unwitten,
contrary terns would later surface.").

Zoel I ner suggests that, because he was an agent of Prudential when
he all egedly nisrepresented the scope of the Prudenti al



policy's coverage, Prudential will ultinmately be liable for any damages
| evied agai nst Zoellner. See Appellee's Br. at 16. Because Prudential is
a fiduciary of the Prudential policy with Mdway, Zoellner apparently
argues that allowing WIlson to recover against Zoellner would affect a
fiduciary's relation to a beneficiary, and should therefore be preenpted.
We reject this argunent.

If Prudential incurs any liability as a result of this suit, it wll
do so only as the enployer of a tortfeasor, and not as a plan fiduciary.
Prudential will not be liable in any way for its administration of the
ERI SA plan, but rather for the coincidental and unrel ated conduct of its
agent. Because Prudential does not face any liability incurred by its role
as an ERISA entity, its relationship with other ERI SA entities cannot be
affected by WIlson's suit. See In Hone Health, 101 F.3d at 606
("Prudential has not represented that the plan would be required to

indemify it for any damages Honme Health nmay recover for Prudential's
negl i gent m srepresentations. Thus, a recovery by Hone Health agai nst
Prudential would not inpact the structure of the ERISA plan or affect
relations between primary ERI SA entities."); Alacare Hone Health Servs.,
Inc. v. The Prudential Ins. Co., 1997 W 121209 at *2 (MD. Ala. Mar. 4,
1997) ("[Alny liability that may |ie against Prudential [for the negligent

nm srepresentation of a Prudential agent] would arise under theories of
agency. The law is clear that fraud clai ns agai nst an insurance agent who
solicits participation in an ERISA plan are not preenpted under ERI SA. |t
is a reasonabl e extension of that |egal standard that clains against the
agency enployer of that agent, based on the agency's status as enpl oyer
only, should not be preenpted since such clains do not affect the relations
anong the principal ERI SA entities as such." (quotations, citations, and
footnote omitted)).
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Qi | npact on the adm nistration of the ERI SA pl an

Nor will WIlson's suit against Zoellner inpact on the adninistration
of the ERISA plan. Wlson's action is premsed on al | eged
m srepresentations by Zoellner prior to the existence of the ERI SA pl an.
W fail to see how allowing WIlson to recover for pre-plan tortious conduct
could prevent plan administrators fromcarrying out their duties, nor how
it could inpose new duties on plan admnistrators, nor howit could require
plan adm nistrators to carry out their existent duties in sone different
way. Accordingly, this factor does not favor preenption. See | n Hone
Health, 101 F.3d at 606 ("Allowing Hone Health to proceed with its claim
for negligent msrepresentation would not inpose any additional

adm nistrative duties upon Prudential or require a change in admnistrative
procedures. Therefore, this factor does not support a finding that ERI SA
preenpts Hone Health's state law clains.").

iv. The econonic inpact on the ERISA pl an

Wl son's action against Zoellner will not have any direct econonic
i npact on the ERISA plan. As explained above, the witten terns of
Wlson's ERISA plan will not cover her nedical expenses, see WIlson, 97

F.3d at 1011, and the ERISA plan could not be nodified by Zoellner's
al l eged m srepresentations. See United Paperworkers, 961 F.2d at 1386

Wi le the costs associated with marketing and selling ERI SA plans coul d be
i nfluenced by allowing clains to proceed against insurance agents for
negl i gent msrepresentation, we do not believe that this indirect economc
i nfluence on an ERISA plan is a significant factor favoring preenption.
See New York Blues, 115 S. C. at 1679 ("An indirect econom c influence,
however, does not bind plan administrator to
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any particular choice and thus function as a regulation of an ERI SA pl an

itself . . . ."). As the Murstein Il court explained
[T]he possibility that insurance premiuns will be higher or
that insurance wll be nmore difficult to obtain because
i ndependent agents will have less incentive to sell insurance
to enpl oyers whose enpl oyee benefit plans will be governed by
ERI SA, does not provide a reason to preenpt state |aws that
place liability on agents for fraud. These sane agents

currently face the threat of state tort clains if they nmke
fraudul ent m srepresentations to individuals and entities not
governed by ERISA. To hold these agents accountable in the
sane way when naki ng representations about an ERI SA plan nerely
| evel s the playing field.

93 F.3d at 723.
V. Consistency of preenption with other ERI SA provisions.

Wiile we do not believe that the preenption of Wlson's suit is
strongly supported by any specific provision of ERISA, we cannot say that
preenption would be inconsistent with, or directly contrary to, any
rel evant provisions. Accordingly, this factor does not support either
preenption or nonpreenption.

vi. The exercise of a traditional state power.

Finally, we consider whether Mssouri's common-|law tort of negligent
nm srepresentation is an exercise of traditional state power. See
Dllingham 117 S. C. at 838 ("As is always the case in our pre-enption
jurisprudence, where federal lawis said to bar state action in fields of
traditional state regulation we have worked on the assunption that the
historic police powers of the States were not to be superseded by the
Federal Act unless that was the clear and manifest purpose of Congress."
(quotations, citations, and alterations omtted)).
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In this case, it is apparent that M ssouri exercises a "traditional
state power" in adjudicating clains of negligent msrepresentation inits
courts. M ssouri has 1long recognized the tort of negligent
m srepresentation. See, e.qg., Luikart v. Mller, 48 S.W2d 867, 868 (M.
1932) ("In order to nake out a case for fraudul ent representations, it is
not necessary that the defendant shall have had actual know edge that the
facts stated by him were fal se. It is sufficient that he nmmade such

representations with the consci ousness that he was w thout know edge as to
their truth or falsity, when in fact they were false.") (citing cases);
Peters v. Lohnman, 156 S.W 783, 788 (M. 1913) ("The law affords renedi es
for the consequence of innocent msrepresentation.” (quotations and

citation omtted)).

"That the States traditionally regul ated these areas woul d not al one
i muni ze their efforts; ERISA certainly contenplated the pre-enption of
substantial areas of traditional state regulation.” Dllingham 117 S. ..
at 840. However, M ssouri's efforts to prevent sellers of goods and
services, including benefit plans, from m srepresenting the contents of
their wares or the scope of their services is "quite renote fromthe areas
with which ERISA is expressly concerned--reporting, disclosure, fiduciary
responsibility, and the like." 1d. (quotations and citations omtted).
Because "[a] reading of § [1144(a)] resulting in the pre-enption of
traditionally state-regul ated substantive law in those areas where ERI SA
has nothing to say would be unsettling," id. (quotations and citations
onmtted), we believe that this factor does not support a finding of
preenpti on.

Wei ghing these various factors together, we conclude that this
M ssouri state comon-law tort action against an insurance agent for his
al | eged negligent msrepresentation of the scope of coverage of an enpl oyee
benefit plan does not have a sufficient
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connection to the ERISA plan to require a finding of preenption. W
believe that this is particularly true in light of the declared purpose of
ERI SA: "to protect interstate commerce and the interests of participants
in enployee benefit plans and their beneficiaries . . . ." 29 US C 8§
1001(b). As the court in Mrstein Il explained:

Al l owi ng preenption of a fraud claim against an individual
i nsurance agent will not serve Congress's purpose for ERI SA
As we have discussed, Congress enacted ERI SA to protect the
interests of enployees and other beneficiaries of enployee

benefit plans. To inmunize insurance agents from personal
liability for fraudulent msrepresentation regarding ERISA
pl ans woul d not pronote this objective. If ERI SA preenpts a

beneficiary's potential cause of action for msrepresentation,
enpl oyees, beneficiaries, and enpl oyers choosi ng anmong vari ous
plans will no longer be able to rely on the representations of
the insurance agent regarding the terns of the plan. These
enpl oyees, whom Congress sought to protect, wll find
t hensel ves unabl e to make i nforned choices regardi ng avail abl e
benefit plans where state | aw places the duty on agents to deal
honestly with applicants.

93 F.3d at 723-24 (citations omtted).

Because W/Ilson's Mssouri state comon-law tort action against
Zoel I ner for negligent misrepresentation has neither a reference to an
ERI SA plan, nor a sufficient connection with an ERI SA pl an, ERI SA does not
preenpt her suit. See Dllingham 117 S. . at 837. Qur concl usion that
ERI SA does not preenpt WIson's suit against Zoellner is supported by

conpelling case law from several other circuits. In Morstein II, a

unani nous en banc decision, the Eleventh CGrcuit held that ERI SA did not
preenpt an enployer's suit against an insurance agent for an alleged
negl i gent msrepresentati on concerning the scope of coverage of a proposed
enpl oyee benefit plan. See 93 F.3d at 716. In reaching this
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conclusion, the Eleventh Circuit overruled prior decisions, see, e.q.,
Farlow v. Union Cent. Life Ins. Co., 874 F.2d 791 (11th G r. 1989), and
vacated a prior panel decision, see Mirstein v. National Ins. Servs., Inc.
74 F.3d 1135 (11th Cir. 1996) (Mrstein 1), vacated, 81 F.3d 1031 (11lth
Cir. 1996), which had held that ERI SA preenpted suits against insurance
agents for negligent msrepresentation involving ERI SA pl ans.?®

A simlar conclusion was reached by the Fifth Grcuit. See Perkins
v. Tine Ins. Co., 898 F.2d 470 (5th Cr. 1990). The Perkins court held
that, while a beneficiary's suit against a plan fiduciary for tortious

breach of contract was preenpted by ERI SA

the sanme cannot necessarily be said, however, as regards
[ nsurance agent] Davis's solicitation of Perkins, which
all egedly induced him to forfeit an insurance policy that
covered his daughter's condition for one that did not. Wile
ERI SA clearly preenpts clains of bad faith as agai nst insurance
conpani es for inproper processing of a claimfor benefits under
an enployee benefit plan, and while ERISA plans cannot be
nodi fied by oral representations, we are not persuaded that
this logic should extend to inmunize agents from personal
liability for their solicitation of potential participants in
an ERISA plan prior to its formation. Gving the ERISA
"relates to" preenption standard its conmpn-sense neani ng, we
conclude that a claim that an insurance agent fraudulently
i nduced an insured to surrender coverage under an existing
policy, to participate in an ERI SA plan which did not provide
the prom sed coverage, "relates to" that plan only indirectly.
A state law claim of that genre, which does not affect the
relations anong the principal ERISA entities (the enployer, the
plan fiduciaries, the plan, and the beneficiaries) as such, is
not preenpted by ERI SA

3I'n concluding that ERI SA preenpted WIlson's suit in the
instant case, the district court relied heavily on the now
vacated decision in Mursteinl. See Oder at 4-5 (July 17,
1996), reprinted in Appellee's Add. at 4-5.
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Id. at 473 (citations omtted). See also Perry v. P*I*E Nationwide, |lnc.,
872 F.2d 157, 162 (6th Cir. 1989) (holding that ERI SA did not preenpt
nm srepresentation clains by enployees who participated in an enpl oyee

benefits plan).

Considering the totality of the circunstances in this case, the
potential inmpact of WIlson's suit agai nst Zoel | ner on the "enpl oyee benefit
plan[ is] too tenuous, renote, or peripheral . . . to warrant a finding
that the law 'relates to' the plan." Shaw, 473 U.S. at 100 n.21.
Accordingly, we hold that ERI SA does not preenpt WIson's suit against
Zoellner for the M ssouri state common-law tort of negl i gent
m srepresentation.* W reverse the

4Zoel | ner suggests that comments in two prior opinions by
this Court support a finding of preenption. In Consolidated Beef
| ndus. v. New York Life Ins. Co., 949 F.2d 960 (8th Cr. 1991),
this Court stated that:

CBl's clainms, such as inaccurate billings, incorrect
interest rates and | ack of accurate annual statenents
to plan participants, arise directly fromthe
admnistration of the plan. CBI attenpts to argue that
NYL shoul d have foreseen these difficulties and thus
its clainms arose pre-plan and are not pre-enpted. This
assertion is sinply not supported by the record because
CBl's primary concern is whether the plan was properly
adm nistered. Additionally, even if CBI's clains
involved m srepresentation in the sale of the 8§ 401(k)
program its clainms still relate to the enpl oyee
benefit plan.

Id. at 964 (enphasis added). See also Fink v. Union Cent. Life
Ins. Co., 94 F.3d 489, 493 (8th Cr. 1996) ("W think the clains
[for m srepresentation by an insurance agent in the sale of an

i nsurance policy] are probably preenpted, but sumary judgnent
woul d be proper anyway because there is no evidence [that the

i nsurance agent] acted wongfully during the sale of the

[i nsurance] policy." (citing Consolidated Beef)).

Zoel | ner conceded at oral argunent that these statenents
were nmere obiter dicta, and we agree. See Boyer v. County of
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district court's grant of summary judgnment agai nst WIson. Because federal
jurisdiction was based solely on ERI SA preenption, we renmand this matter
to the district court "with instructions to remand to the state court of
M ssouri for determination of the state clains originally filed in that
court." |In Home Health, 101 F.3d at 607.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.

Washi ngton, 971 F.2d 100, 102 n.4 (8th Cr. 1992) (per curiam
(statenment in prior case "was not necessary to decide the issue
in the case and is not binding authority here"); John Mrrell &
Co. v. Local Union 304A, 913 F.2d 544, 550 (8th Cr. 1990) (“This
panel is bound by Eighth Crcuit precedent. W need not foll ow
dicta, however, and we are satisfied that the | anguage identified
by the Unions in our earlier Murrell opinion was not essential to
the judgnent in that case.” (citation omtted)). Considering the
statenments in Consolidated Beef and Fink as persuasive authority,
see Fix Fuel & Material Co. v. Wabash R R Co., 243 F.2d 110, 114
(8th Cr. 1957) (noting that this Court's statenents in dicta
"may not be disregarded but are entitled to respectful
consideration"), we neverthel ess conclude that Wlson's suit is
not preenpted by ERI SA
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