United States Court of Appeals
FOR THE EI GHTH Cl RCU T

No. 96-2733EA

United States of Anerica, *
*
Appel | ant, *
* Appeal fromthe United States
V. * D strict Court for the Eastern
* District of Arkansas.
Jerry Dixon, *
* [ UNPUBLI SHED]
Appel | ee. *

Subm tt ed: March 11, 1997

Filed: My 9, 1997
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PER CURI AM

Jerry Dixon pleaded guilty to conspiracy to distribute cocai ne
base within one thousand feet of a playground, see 21 U S.C 8§88
841(a)(1), 860(a), 846, and using a firearmduring a drug offense,
see 18 U.S.C. § 924(c). The district court sentenced D xon to
seventy-ei ght nonths on the drug offense and a consecutive sixty
months on the firearm of fense. After the Suprenme Court decided
Bailey v. United States, 116 S. C. 501 (1995) (narrow ng
definition of “using” firearmw thin nmeaning of 8 924(c)), D xon

filed this 28 U.S.C. § 2255 notion to vacate his firearm sentence.
The CGovernnent agreed Dixon’s firearm sentence should be vacated in
light of Bailey, but argued the district court should enhance
D xon’s drug sentence for his possession of a firearm see U.S.
Sent encing Guidelines Manual 8§ 2D1.1(b)(1) (1996). The district
court set aside Dixon’s firearm sentence, but held it |acked




jurisdiction to resentence Dixon on the unchallenged drug
conviction. The Governnent appeals.

In a case presenting the sane i ssue and deci ded the sane day,
United States v. Harrison, No. 96-2544, slip op. at 3-4 (8th Crr
May 9, 1997), we held 28 U S.C. 8§ 2255 gives district courts power
to enhance an unchal l enged drug sentence for firearm possession

after vacating the defendant’s sentence for using a firearm in
violation of 8 924(c). The 8§ 2Dl1.1(b)(1) enhancenent of the drug
sentence and the 8 924(c) firearm conviction are interdependent.
See id. Thus, to correct a § 2255 petitioner’s sentence after a
successful attack on the 8 924(c) firearm conviction, the district
court nust revisit the drug term to consider the 8§ 2D1.1(b)(1)
enhancenent. See id. Resentencing in these circunstances does not
vi ol ate doubl e jeopardy or due process. See id. at 4-5.

We reverse and remand for the district court to consider
whet her application of the § 2Dl1.1(b) (1) enhancenent is appropriate
in D xon's case.

HEANEY, Circuit Judge, dissenting.
| respectfully dissent in this case for the reasons set forth

in ny dissent in the conpanion case, United States v. Harrison, No.
96- 2544 (8th Gr. My 9, 1997).
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