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PER CURI AM

The question presented is whether a certain loss is covered by a
policy of credit insurance issued by the defendant, Anerican Credit
I ndetmmity Conpany, to the plaintiff, St. Louis Trinming, Inc. The |oss
occurred before the prem um applicable to the risk in question was paid.
The District Court?! construed a provision of the policy to bar coverage
under these circunstances. The District

The Hon. Donald J. Stohr, United States District Judge for
the Eastern District of M ssouri.



Court has filed a thorough published opinion. St. lLouis Trimring, Inc. v.
American Credit Indem Co., 924 F. Supp. 99 (E. D. M. 1996). W have
not hing of significance to add. W agree with the well-reasoned opini on
of the District Court.

The dissenting opinion argues that Anerican Credit's conduct in
accepting late paynents of premuns anounts to a waiver of the policy
provision in question, or estops Anerican Credit to rely on the provision.
For the reasons given at sone length in the opinion of the District Court,
we agree that the doctrines of waiver and estoppel are not avail abl e here,
because their use would allow the creation of coverage where, under the
cl ear | anguage of the policy, none exists. W point out, in addition, that
the conduct of the insurer that is relied upon does not, in any event,
amount to a waiver or estoppel. There is no past instance of the insurer's
paying a loss with respect to which the prenm um had not been paid at the
time the loss occurred. Late paynents of prem uns were accepted, but in
no case did the insurance conpany pay a |oss that had occurred before the
rel evant preni um paynent.

The insurance conpany is instructed to return to St. Louis Trimng,
Inc., the premiuns attributable to the loss that occurred in this case.
On this understanding, the judgnent is

Af firnmed.

Floyd R. G bson, Circuit Judge, concurring in part and dissenting
in part.

| respectfully dissent. Unlike the majority, | amunable to agree
with the district court that, as a nmatter of law, the insurance policy
i ssued by Anerican Credit Indemity Conpany ("Anerican Credit") to St.
Louis Trimm ng ("SLT") provided no



coverage for the loss in question. Consequently, | would reverse the
district court's entry of summary judgnent disnissing counts one through
three of SLT's Conplaint. Nonetheless, because | amsatisfied that SLT did
not plead a viable cause of action for conversion, | concur in the portion
of the majority's opinion that affirnms the dismissal of count four

Although | wite this dissent in the spirit of brevity exenplified
by the majority's decision, | do find it necessary to succinctly elaborate
upon certain facts supported by the record. In the course of its business,
SLT regularly extends credit to its clientele. To protect itself against
the inevitable risk of a custoner's default, the conpany on a yearly basis
procures credit insurance coverage. From 1985 until 1996, SLT insured its
risk through policies sold by Anerican Credit.

Anmerican Credit required SLT to tender both yearly and nonthly
premuns for its credit insurance. The yearly prem unms were due annually
on July 31, the day on which coverage under the previous policy expired,
but the record shows that SLT was typically late in making these paynents.
Bet ween 1989 and 1994, SLT did not renit atinely premium and on only one
occasion during that span of tine did the conpany tender paynent prior to
August 25. In fact, the average period of delinguency was 58 days, with
the longest |apse being a paynent in 1990 that was 108 days overdue.
Notwi t hstanding a clause in the relevant policies which granted Anerican
Credit the right to avoid coverage for "any loss occurring prior to the
paynment of the premum™" the insurer never objected to SLT' s delinquency,
and it never threatened to cancel a policy due to |late paynents.

The monthly premum fluctuated, and it was factored on the basis of
a report submtted by SLT showi ng the anmpunt of credit it



had advanced in the previous nonth. Anerican OGredit would arrive at a base
price for the premum by multiplying these total nonthly sales by a
variable rate. The conpany woul d then calculate the total anobunt due by
adding an extra $2.50 for each $1,000 of coverage applicable to
"extraordi nary coverage," or high risk, accounts.

By check dated Novenber 2, 1994, which was 94 days after the July 31
due date, SLT renmitted the yearly premum for the 1994-1995 policy. On
that sanme day, House of Fabrics, Inc., one of SLT's debtors, filed for
vol untary bankruptcy protection in the United States Bankruptcy Court for
the Central District of California. One day later, John Gorsuch, an
American Credit official, notified SLT of this event, which triggered
coverage for the high risk House of Fabrics account. On Novenber 8, 1994,
Anerican Credit deposited SLT's yearly prem um check, and on Novenber 14
of that year SLT filed a claimfor $100,000 of covered | oss caused by the
House of Fabrics insolvency.

Meanwhi l e, Anerican Credit, in the periodic invoices mandated by the
policy, continued to charge $250 per nonth for insurance on the House of
Fabrics account. The insurer, however, denied SLT s claimon January 18,
1995; according to Anerican Credit, there could be no i ndemity because SLT
sustai ned the House of Fabrics loss prior to paynent of the prenium due
under the terns of the contract. Still, American Credit proceeded to bil
SLT for nonthly premiuns on the insolvent debtor's account. In all
American Credit charged at least $1,500 in premuns for the House of
Fabrics account after the | oss occurred, $1,000 of which was demanded after
the insurer's denial of the claim To date, Anmerican Credit has not
refunded these anpbunts to SLT.



In ny view, these facts present a npst egregious exanple of an
i nsurance conpany's obstinate refusal to pay benefits despite its blissful
willingness to accept and retain premuns directly attributable to the | oss
suffered by the insured. As | see it, Anerican Credit, by consistently
accepting yearly prem um paynents that were seriously overdue, with nary
a word to SLT about its intention to deny any | osses occurring before the
remttance date, waived its right to rely on the policy provisions it
invokes in this case. Alternatively, we should hold that Anerican Credit
is estopped fromrelying on those provisions.

| fully recognize that the principles of waiver and estoppel "are not
available to bring risks within the coverage of an insurance policy that
are not covered by its terns or are excluded fromthat policy."! Holland
Corp. v. Maryland Cas. Co., 775 S.W2d 531, 534-35 (Mb. Ct. App. 1989).
Thus, under M ssouri |aw, "although waiver and estoppel nay prevent an

insurer from asserting a defense to coverage otherwi se provided by a
policy, waiver or estoppel cannot establish coverage where none existed
before." State ex rel. Shelter Mut. Ins. Co. v. Crouch, 714 S.W2d 827,
829 (Mb. . App. 1986). The critical distinction, as correctly noted by
the district court, is between "waiver of prem um paynent provisions, which

may occur, and wai ver of substantive coverage provisions, which may not."
St. Louis Trinmming, Inc. v. American Credit Indem Co., 924 F. Supp. 99,
101 (E.D. M. 1996). While the district court, and the nmjority by
acqui escence, acknow edged t hat

Thi s precept has been described "as a 'mpjority rule' that

is eroding.”" 16B John Al an Appl eman & Jean Appl enan, | nsurance
Law and Practice 8 9090 (Supp. 1996-97). "[Dlespite the lip
service given to [this rule], . . . the courts, in fact,
frequently do extend the coverage of a policy by the application
of [waiver or estoppel]."” 1d. 8 9090, at 576 n.* (1981), quoted

in State ex rel. Shelter Mut. Ins. Co. v. Crouch, 714 S.W2d 827,
829 n.* (Mb. Ct. App. 1986).
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the policy |anguage presently in dispute "adnmittedly sits close to the
i ntersection of these concepts,” id. it decided that the pertinent clauses
shoul d be likened to substantive coverage provisions that cannot be waived,
see id. It is on this point that | part ways with the reasoning of the
district court and the majority.

A credit insurance policy, virtually by definition, provides
protection against financial injury occasioned by the insolvency of an
i nsured's debtor. Bearing this in nmind, it seens to ne fundanental that
the loss clainmed by SLT, which was precipitated by the bankruptcy of a
conpany to which SLT had advanced credit, stands as a grand exanpl e of the
exact sort of risk Anerican Oredit's policy was designed to cover. |ndeed,
as far as | can tell, Anerican Credit adnits that the policy would have
conpel | ed rei nbursenent for this | oss had SLT paid the yearly prem um on
July 31 (or, for that matter, on any date prior to the House of Fabrics
bankruptcy). G ven these facts, | amat a |oss to discern how wai ver of
the provisions trunpeted by Anerican Credit, which nmerely afforded the
i nsurance conpany an opportunity to escape liability for already insured
| osses, can be construed to "establish coverage where none existed before."
Crouch, 714 S.W2d at 829. The | anguage at issue does nothing nore than
provi de a defense against clains that are otherw se properly payabl e under
the policy, and it is thus anenable to the principles of waiver and
est oppel . 2

Wth the availability of waiver or estoppel established, | would
hol d, under both of these doctrines, that Anerican Credit,

2l mght note that a decision consistent with these
observations would prevent legally savvy insurance conpanies from
forever avoiding application of waiver and estoppel by
"incorporat[ing] prem um paynment into an exclusion from
coverage." St. Louis Trinmmng, 924 F. Supp. at 101.
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through its longstanding acceptance of delinquent paynents and its
i ndefensible practice of charging premuns on the House of Fabrics account
even after it had denied SLT's claim is foreclosed fromrelying upon the

forfeiture provisions under discussion. | understand, however, that ny
analysis has failed to carry the day. That being so, | concur in the
majority's decision to require reinbursenent of the premuns attributable
to the House of Fabrics account. To be sure, these prem uns nust be
returned to SLT because, under the majority's formul ati on of the case, they
were not in any way earned.

As a matter of fairness and conscience, an insurance conmpany
following this practice of proceeding to accept late premnmum paynents
shoul d, at least, insert in bold type in its policies that there is no
coverage unless premuns are paid on tine or until after premiuns are paid
and accept ed.

A true copy.
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