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BATTEY, Chief District Judge.

Following a jury trial, Jose Erik Guerra (“appellant” or “Querra”)
was convicted of conspiracy to distribute nethanphetanine in violation of
21 U S.C. 88 841(a)(1), 841(b)(1)(A), and 846. Querra appeals his
conviction from the district court® on the follow ng issues: (1) the
district court erred in admtting a coconspirator’s out-of-court statenents
pursuant to Fed. R Evid.

"“The Honorable Richard H Battey, Chief United States
District Judge for the District of South Dakota, sitting by
desi gnat i on.

The Honorabl e Stephen N. Linbaugh, United States District
Judge for the Eastern District of M ssouri.



801(d)(2)(E); (2)the prosecutor’'s statenent in closing anpunted to
vouching for the credibility of a witness; (3) the prosecutor’s questions
regarding appellant’s status as an illegal alien constituted prosecutorial
m sconduct; (4) the district court comritted plain error; (5) the
prosecutor erred in eliciting testinmony as to appellant’s post-Mranda
silence; (6) the district court erred in determning the quantity of drugs
which it attributed to appellant; and (7) the district court erred in
adding a four-level enhancenent for a |eadership role.? W affirm
appel l ant’ s conviction and sentence.

I. Background

Thi s case involves an extensive nmulti-party conspiracy involving the
di stribution of nethanphetamine in Mssouri. In a week-long trial, the
governnent established a conspiracy between several individuals including
appel l ant  Guerra. Three of Querra's coconspirators, Darrell Jones
(“Jones”), Brandy Cordova (“Cordova”), and Dianne Wyde (“Wyde"),
testified at trial. Coconspirator Antonio Espinosa-Mntero (“Mntero”)
absconded prior to trial. The evidence denponstrated that Cordova, Jones,
and Montero were the distributors, and QGuerra was the California
manuf acturer and Montero’s supplier.

In 1994, Jones, a truck driver and part-tine drug deal er, becane
fully involved in distributing nethanphetamne. (Tr. 2-204). He purchased
guantities of nmethanphetam ne from Cordova, who was Jones’ California
connection. (Tr. 2-204, 2-206). Jones would obtain the drugs in California
and return to M ssouri where the

2Upon review of the record, we considered all issues raised
by appellant. W find that the remaining issues raised by
appel l ant do not nerit discussion and would not warrant a
reversal as to appellant’s conviction or sentence.
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drugs were distributed. Jones did not know that Guerra was Cordova's
source. (Tr. 2-219).

On January 20, 1995, Jones arranged to purchase sone net hanphet ani ne
from Cordova. The exchange took place in a roomat the Residence Inn in
Ontario, CGalifornia. (Tr. 2-215, 217) On that day, Jones noticed a bl ack
car in the parking lot. (Tr. 2-218). Jones later identified the individua
whom he saw in the car as Montero. (Tr. 2-220, 2-221).

Cordova lived in a renpte desert ranch with his girlfriend, Wyde.
Whyde assisted Cordova by taking nessages from his distributors and
rel ayi ng these nessages to Cordova. Beginning in Cctober of 1994, Cordova's
source for his nethanphetam ne was Montero. Wyde testified that Mntero
had corme to their ranch and that he and Cordova would go to the garage to
“do their business.” (Tr. 3-18). Cordova told Jones that he had a new
source, and Jones confirned this fact because the quality of the drugs he
was receiving inproved. (Tr. 2-210). Cordova testified that Montero told
him that he received the manufactured nethanphetam ne from “a pesado,”
neaning a drug lord in Spanish. (Tr. 3-68). Cordova interpreted this to
nean the nmain man, the manufacturer. (Tr. 3-67). NMbontero later reveal ed
his source as Guerra. (Tr. 3-80).

In February of 1995, Jones was arrested in possession of a large
anount of cash and drug paraphernalia. (Tr. 2-27). Oficers also seized
a phone list which contai ned Cordova's nunber. (Tr. 2-33). Jones agreed
to cooperate with |aw enforcenent in setting up a buy-bust in California.
The buy-bust took place on March 7, 1995, in Ontario, California. (Tr. 2-
166) .

On March 2, 1995, Jones placed a recorded call to Cordova's
residence. Jones talked to Wiyde and told her that he would be



making a trip out to California the follow ng week. (Tr. 2-161). In
California, on March 7, 1995, Jones again called Cordova's residence. He
spoke with Wiyde and told her that he was there to buy. (Tr. 2-226)
Cordova cal |l ed Jones back and told himit would take a couple hours for him
to arrive. Jones requested two and one-half pounds of nethanphetani ne.
Cordova agreed to bring three pounds. (Tr. 2-228).

Cordova then called Mntero and told him that Jones was in town.
Montero said that he needed to call his “main guy.” Cordova asked Montero
if he was the sane supplier who had brought the | ast delivery when Cordova
had been waiting at Montero's house. Mntero told himit was. After his
t el ephone conversation with Montero, Cordova |left for Montero' s residence.
When he arrived he saw the sanme car sitting in the driveway at the house
whi ch had dropped off the nethanphetanine the previous tine that he was at
Montero’s hone. After Cordova arrived, Montero conpleted the delivery of
t he et hanphet am ne. Cordova observed that the driver of the vehicle was
Querra. Cordova was to neet Montero and the main guy after the delivery
to Jones. Cordova went to the hotel to nmake the delivery to Jones where
Cordova was arrested. (Tr. 3-100 through 3-108).

1. Fed. R Evid. 801(d)(2)(E

Querra alleges that the court erred in adnitting statenents nade by
his alleged coconspirators. The statenents were made by Montero to Cordova
identifying Querra as the source of Cordova’'s drugs. The court admitted the
staterment conditionally under Fed. R Evid. 801(d)(2)(E). (Tr. 2-66). See
United States v. Bell, 573 F.2d 1040 (8th Cir. 1978) (permtting court to
conditionally accept out-of-court statenent nmade by an alleged

coconspirator). At the conclusion of the evidence, the court admitted the
statenents



permanently. (Tr. 4-192). W conclude that the trial judge did not err in

admtting the statenents of coconspirator Cordova. United States v.
Escobar, 50 F.3d 1414, 1423 (8th Cr. 1995).

For statenents of a coconspirator to be adnissible against a
def endant, the government nust prove by a preponderance of the evidence
that (1) a conspiracy existed; (2) the defendant and the declarant were
nmermbers of the conspiracy; and (3) the declaration was made during the

course of and in furtherance of the conspiracy. Bell, 573 F.2d at 1043.
See also Fed. R Evid. 801(d)(2)(E). In Bourjaily v. United States, 483
us 171, 107 S. &. 2775, 2781, 97 L. Ed. 2d 144 (1987), the Court held
that “a court, in nmaking a prelininary factual deternination under Rule

801(d)(2)(E), may exanine the hearsay statenents sought to be adnmitted.”

Cordova is the only coconspirator who testified regardi ng know edge
of Guerra's involvenment within the conspiracy. Guerra objected to the
foll owi ng statenents:

Q M. Price: Did Montero ever tell you who he got that
nmet hanphet am ne— excuse ne— t he manuf act ur ed
net hanphet anmi ne fronf
M Cordova: He said that there was this one guy that,
you know, he was a pretty heavy guy, okay. He—

Ckay. Wat do you nean by heavy? You nean |large and big
or what?

A. No, sir. He was |ike the main guy that, you know, he's
a manufacturer. And he said that he had access to as many
pounds as | wanted, or Jonsie wanted to purchase maybe
30, 40 pounds, they had it for him There was no problem

at all.

Q Now, if | understand your testinobny, you nentioned the
word “heavy.” Did Montero speak English?

A. Very broken, but he could not understand it at all.



And what does that nean in Spanish to you?
It's slang for drug | ords.

Q VWhat word did he use in Spanish to describe “heavy”?
A Pesado.

Q Pesado?

A Yes.

Q

A

(Tr. 3-67, 3-68).

Later on, Guerra was identified.

Q Was there ever a tine that M. Mntero told you who his
particular nmain nman was?
A. Yes, sir, he did. At one tinme, he did nention Guerra’s
nane over here.
Q And how did M. Montero pronounce that nane?
A Guerr a.
(Tr. 3-80).

Guerra nmakes three objections regarding the statenents set forth

above: (1) that the statenents referring to Guerra as “a heavy,” “a main

man,” and “a pesado” were not made in furtherance of a conspiracy because
the statenments were “pronotional puffery”; (2) that at the tine of these
statenents Cordova and Montero had not yet formed a conspiracy; and (3)
even though the statenments infer that GGuerra and Montero were

coconspirators, they were not coconspirators in the charged conspiracy.

A Statenents in Furtherance of the Conspiracy

Whet her a statenent is made in furtherance of a conspiracy is given
broad construction. United States v. Krevsky, 741 F.2d 1090, 1094 (8th
Cir. 1984). To establish that a statenent was nade in furtherance of a

conspiracy, the governnent nust show that the statenents were nore than
informative and that they were nade to



“advance the objectives of the conspiracy.” United States v. Baker, 98
F.3d 330, 336 (8th Cir. 1996), petition for cert. filed, (U S. March 14,
1997) (No. 96-8214)(citations omitted). Statenents of a coconspirator
identifying a fellow coconspirator as his source of controlled substances

is in furtherance of the conspiracy and therefore adm ssible. United
States v. Winochil, 778 F.2d 1311, 1314 (8th G r. 1985) (quoting United
States v. Anderson, 654 F.2d 1264, 1270 (8th Cir. 1981), cert denied, 454
us 1127, 102 S. . 978, 71 L. Ed. 2d 115 (1981)). See also Escobar, 50
F.3d at 1423 (citing United States v. Garcia, 893 F.2d 188, 190 (8th Cir.
1990)); Krevsky, 741 F.2d at 1094 (holding that statenent by a
coconspirator to an undercover governnent agent describing the duties and

responsi bilities of the defendants in the drug snuggling operation was nade
in furtherance of the conspiracy). Mntero' s statenents to Cordova were
made to identify that he had a source for his controlled substances.
Montero stated that he had a “pesado,” “a drug lord,” who could supply
Cordova and Jones with 30 to 40 pounds of nethanphetanine, and he |ater
identified this “pesado” as Querra. These statenents furthered the object
of the conspiracy.

B. Conspiracy Established

Querra objects that at the tinme these statenments were nade by Mntero
to Cordova there was no evidence that Mntero and Cordova had established
a conspiracy. He further objects that if Mntero and Cordova had
establ i shed a conspiracy, Querra did not belong to it. W have searched
the record and find anple evidence that a drug conspiracy existed and that
Guerra was a part of it. The district court did not err in its finding
that a conspiracy existed at the tinme of the conversation between Mntero
and Cor dova.



Cordova testified at trial that on one occasion he was waiting at
Montero’ s house because the net hanphetami ne had not arrived. On this day,
Montero told Cordova that the nethanphetam ne was on its way. Cor dova
heard a car pulling up Mntero's gravel driveway, and Mntero said, “I
think he is here already.” Mntero opened the door to this house and said,
“He’s here” and told Cordova to “wait.” Mntero then went outside and |eft
the door part way open behind him Cordova observed a dark-colored car and
its driver. Cordova testified that the driver of the car that day was
Querra. Cordova saw Montero walk up to the car and a package was handed
to him Wen Mntero canme back inside he told Cordova that he had checked
the stuff out and that it was high quality. (Tr. 3-88).

On the day of the controlled buy, Cordova testified that the “main
guy” woul d be acconpanyi ng Montero because of the anount of noney whi ch was
involved in the transaction. On that day, Cordova called Montero and told
hi m that Jones was in town and Montero said, “Ckay, no problem Let ne
call, you know, ny main guy.” Mbontero told Cordova that the “product”
woul d be coming fromthe sane guy as last tine, “the main guy.” Cordova
asked Montero if he was the sane supplier who had brought the | ast delivery
when Cordova had been waiting at Montero’'s house, and Montero told himit
was. After his telephone conversation with Mntero, Cordova left for
Montero’'s residence. Wen he arrived at Montero’'s, he saw the sane car
sitting in the driveway at the house which had dropped off the
net hanphetanine last tine he was at Montero’'s hone. After Cordova arrived,
Montero got out of the car and wal ked over to Cordova's vehicle with the
nmet hanphet am ne. Cordova observed that the driver of the vehicle was
Guerra. Cordova was to neet Montero and the mamin guy at a designated
| ocation after the delivery to Jones. GQuerra was |later arrested at that
| ocation. (Tr. 3-98 to 3-108).



M. Prosecutori al M sconduct

Querra alleges that the prosecutor comitted misconduct by eliciting
testinony regarding Querra’'s status as an illegal alien and by vouching for
the credibility of the government’s witnesses.

An inproper question by governnent counsel may constitute
prosecutorial msconduct. See United States v. Stands, 105 F. 3d 1565, 1577
(8th Cr. 1997). A two-part analysis is applied: “(1) the prosecutor’s

remar ks or conduct nust in fact have been inproper, and (2) such remarks
or conduct nust have prejudicially affected the defendant’s substanti al
rights so as to deprive the defendant of a fair trial.” Stands, 105 F. 3d
at 1577. See also United States v. Goodlow, 105 F.3d 1203, 1207 (8th GCir.
1997); Hale, 1 F.3d at 694. When considering the effect of alleged
prosecutorial conduct on a defendant’s substantial rights, we generally

anal yze three factors: “(1) the cunul ative effect of the misconduct; (2)
the strength of the evidence against the defendant; and (3) the curative
actions taken by the trial court.” Hale, 1 F.3d at 694 (citing United
States v. Hernandez, 779 F.2d 456, 460 (8th Cr. 1985)).

A Question by Prosecutor as to Appellant’s Status as an |l egal
Alien

During the testinony of Oficer Hanmer, the prosecutor elicited the
followi ng information:

Q M. Price: However, did you determine at the tine that
M. Querra was arrested as to whether or not he was a
United States citizen?

A Oficer Hammer: He told nme that he was not a United
States citizen. In fact, | wote on his booking form
that he was an illegal alien, although it was very

suspect as to his actual honme address.



Upon objection, the court sustained the objection and the answer was
stricken fromthe record. (Tr. 3-292). The district court acted properly
in sustaining the objection since GQuerra's alienage was not rel evant. Any
clainmed error, however, was harm ess and was, in any event, cured by the
district court’s action.

B. Vouching for Credibility of Wtnesses

Querra also alleges that the prosecutor vouched for the credibility
of the governnment witnesses. |n closing argunent, the prosecutor nade the
foll owi ng statenent:

And | amhere to tell you | think the Governnment would have to
say that they presented excellent testinony. They didn't—

M. Butts: Judge, | object to himvouching for the truthful ness
or credibility of the w tnesses.

M. Price: | apologize, your Honor

The Court: All right.

(Tr. 5-57). Defense counsel interrupted the prosecutor’s statenent. Wat
the prosecutor mght have said had he been pernitted to conplete his
thought is only specul ative. Wether such statenent was inproper m ght be
arguabl e, but in the context of the argunent the statenent did not prevent
Guerra fromreceiving a fair trial. The prosecutor apologized for the
staterment which further reduced its effect. The court instructed the jury
in its instructions that counsel’s statenents were not evidence which
further served to obviate any clained error. (Tr. 5-66).
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Def ense counsel al so objected to the followi ng question on the basis
t hat prosecutor was vouching for the credibility of w tness Wyde:

Q M. Price: And if | determine that you didn't tell the
truth, or soneone else provides information to ne that
tells ne, or nakes ne believe that you didn't tell the
truth, then | have the right to deny filing that 5K
nmotion. Do you understand that?

A Di anne Whyde: Yes.

M. Butts: | think we are getting very close to M. Price
vouching for the credibility of the witness. | did not
raise the issue that this gal was lying. As a natter of
fact, | said | am sure you are telling the truth. I
don’'t see where this is going, it is repetitious, and |
object to it on those grounds.

The Court: Well, the objection will be overruled. But |
think we have pretty thoroughly exhausted this subject,
so |let’s proceed.

(Tr. 3-45 to 3-46).

Def ense counsel was sonewhat di si ngenuous when he argued to the trial
court, “l did not raise the issue that this gal was lying” (Tr. 3-46),
while at the sane tinme conducting a thorough cross-exam nation concerning
her plea agreenent and the benefits it provided for a reduced sentence
(Tr. 3-32 to 3-42). The challenged statenent anounted to no nore than
prosecutorial response to defense counsel’s exam nation and, as such, was
not error.

IV. Plain Error

11



When an issue is not raised at trial, we reviewonly for plain error.
United States v. dano, 507 U S 725, 113 S. . 1770, 1776, 123 L. Ed. 2d
508 (1993); Wight v. Nichols, 80 F.3d 1248, 1252 (8th G r. 1996); United
States v. Hale, 1 F.3d 691, 694 (8th Cir. 1993) (if defense counsel fails
to object to prosecutor’s statenent at trial it will be reviewed only for
plain error); United States v. Turner, 104 F.3d 217, 221 (8th Cr. 1997)
(if an argunent is not raised before the district court, the only standard

of reviewis plain error). “Plain error occurs if (1) there is an error,
(2) the error is obvious, and (3) the error affects a defendant’'s
substantial rights.” United States v. HIl, 91 F.3d 1064, 1072 (8th GCir.
1996) (citing United States v. Ryan, 41 F.3d 361, 367 (8th Gr. 1994) (en
banc), cert. denied, us. _  , 115 S. C. 1793, 131 L. Ed. 2d 721
(1995)). The burden is on the party asserting plain error. Wight, 80 F.3d
at 1252; Ryan, 41 F.3d at 366. For an error to affect a substantial right,
a defendant nust show that “the error affected his substantial rights by

prejudicially influencing the outcone of the district court proceedings.”
United States v. Wbster, 84 F.3d 1056, 1066 (8th Cir. 1996).

Guerra now clainms plain error in the court’s allowing: (1) the
prosecutor to elicit testinony regarding Querra's status as an illegal
alien; that to manufacture nethanphetamine the chenical Ephedrine is
needed; that Ephedrine can be obtained in Mexico, that |arge quantities of
Ephedri ne were being brought from Mexico into the United States; and that
many Mexi can National s manufacture nethanphetam ne; (2) the prosecutor’s
comment in closing that Montero, the coconspirator who did not testify, is
anot her person who could tell us about CGuerra's guilt; and (3) a police
officer’'s testinony which allegedly vouched for the credibility of other
coconspirators.

12



A

Testinony as to Ethnic Characteristics and Corment as to Status
as an lllegal Alien

I n opening statenent, the prosecutor stated,

And the booking sheet, we expect to show you, is that Guerra
was an illegal alien in the State of California and the United
States, without proper permssion, or without a green card.

And that he can tell you that it takes Ephedrine — as

Speci al Agent Gregory and Nance and any | aw enforcenent officer

t hat
t hat

is connected with the investigation of nethanphetam ne —
you have to have the chem cal Ephedrine to produce the

net hanphet ami ne. And that Ephedrine cones from Mexi co.

(Tr. 1-60).

No objection was made by defense counsel to this statenent. The

prosecutor also proceeded to ask the followi ng questions wthout any

obj ection from defense counsel:

Q

>0>» O»O0>»

>O>0> O> O

M. Price: You asked himwhether he was a United States
citizen, is that correct?
Oficer Hammer: Yes.
And what was his response?
That he was from Mexi co.
Did you ask himwhether he had an address in the United
St at es?
Yes.
And what address did he give you?
He said he lived at an unknown address in the Cty of
Hunti ngton Park, which conflicted with other statenents
nade.
Ckay. D d you determ ne whet her or not he was enpl oyed at
that tinme?
Sai d he was unenpl oyed.
D d you determnmi ne whet her or not he had what is conmonly
referred to as a green card?
| don't believe he had any green card.
As a resident alien?
Yes.
He did not.
He did not to ny recollection.

13



(Tr. 3-292 to 3-293). The governnent also elicited testinmony at trial that
| arge quantities of Ephedrine are being brought fromMxico into the United
States and that |arge quantities of nethanphetanine are bei ng produced by
Mexi can Nationals. (Tr. 4-94, 4-118). Deputy Sheriff Don Yoder testified
that Mexi can Nationals have the capability of cooking a hundred pounds of
net hanphetanine in a day. (Tr. 4-95).

As we have indicated, whether Guerra was a citizen or not, and
whether he was in this country legally or not, had nothing to do with his
drug trafficking. In the circunstances of this case, however, we believe
that the prosecutor’s remarks in his opening statenent and his questions
to Oficer Haomer on the subject of Querra’ s alienage were not plain error

B. Vouchi ng for Coconspirator Who Did Not Testify at Trial

Querra also alleges that the district court conmitted plain error in
all owing the prosecutor to vouch for a coconspirator who did not testify.
Querra now objects to the followi ng statenments nade by the prosecutor in
his cl osing argunent:

And Montero, ladies and gentlenen, is the only other person
that we know, other than Cordova and the others that we had
testify, that knows for sure about the defendant. And, | adies
and gentlenmen, we think you know that he knows for sure that
the defendant is a coconspirator, and that he was there on
t hose two occasions, just |like Cordova said he was. . . . (Tr.
5-25 to 5-26). Now, that is not to suggest that Brandy Cordova
is the heavy here, because Brandy Cordova is the person that
took the witness stand, that appeared in Court, and told you
exactly what happened. Mbntero did not. Montero is the only
ot her person that could tell you that the defendant is guilty
in this matter, if we had him here.

14



(Tr. 5-50). This court recognizes that it is error for a prosecutor to
tell the jury what the testinony of a witness who did not testify would
have been. See United States v. Palner, 37 F.3d 1080 (5th Cir. 1994),
cert. denied, us __, 115 S C. 1804, 131 L. Ed. 2d 730 (1995). A
cl osi ng argunment shoul d be based upon the facts in evidence and reasonabl e

i nferences therefromand should not assert factual propositions for which

there are no evidentiary support. United States v. Boyce, 797 F.2d 691,
694 (8th Cr. 1986) (citing United States v. Qala, 544 F.2d 940 (8th Gir.
1976)). W do believe that the prosecutor’s statenent that “Montero is the

only person that could tell you that the defendant is guilty in this
matter, if we had himhere” is at |east a sublimnal reference to an absent
witness's testinony and was error. In the context of the evidence, however,
it did not constitute plain error.

C. Governnment Wtness Vouches for Credibility of O her Wtnesses

Querra also alleges that it was plain error to allow a governnent
witness to “vouch for the credibility of the coconspirators.” Speci al
Agent Gregory testified as foll ows:

Q M. Price: Now, Special Agent Gegory, after these
proffered statenents were obtained, did you in fact
advise ny office that you were accepting the information,
and that we wanted to work out sone type of plea
agreenent with M. Cordova and Di anne \Whyde?

Speci al Agent Gregory: Yes, sir —

Yes, | amsorry.

Based on the interview and the statenents that they nade,
| believed themto be truthful and forthcomng with the
information that they gave to us.

>0 >
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(Tr. 2-60 to 2-61). Covernnent counsel may inquire as to the terns of a
pl ea agreenent with other codefendants. The test, of course, is rel evancy.
Agent Gregory’'s testinbny was not responsive to governnent counsel’s
guestions. W do not believe that the substantial rights of Guerra were
prejudiced by this offhand remark. Swanson, 9 F.3d at 1357 (court need not
consider if error was comritted given that “no substantial rights were
prej udi ced by the adm ssion of the evidence”).

W are nonet hel ess di sturbed by the conduct of the prosecutor in this
case. Wiile he may not have crossed the line to prosecutorial msconduct,
he certainly was on the line. Particularly in view of the sufficiency of
t he evidence, he need not have done so. COverzeal ous prosecutors sonetines
forget that the prosecutor’s special duty is not to convict, but to secure
justice. United States v. O Connell, 841 F.2d 1408, 1428 (8th Cir. 1988),
cert. denied, 488 U. S. 1011, 109 S. C. 799, 102 L. Ed. 2d 790 (1989)
(citing United States v. Peyro, 786 F.2d 826, 831 (8th Cr. 1986)). The
cause of justice would be well served if prosecutors would heed the 1935

adnoni tion by the Suprene Court:

He [she] may prosecute with earnestness and vi gor—indeed, he
[she] should do so. But, while he [she] may strike hard bl ows,
he [she] is not at liberty to strike foul ones. It is as nuch
his [her] duty to refrain frominproper nethods calculated to
produce a wongful conviction as it is to use every legitinmate
neans to bring about a just one.

Berger v. United States, 295 U S. 78, 88, 55 S. Ct. 629, 633, 79 L. Ed.
1314 (1935).
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V. Post - M randa St at enent s

Guerra argues that Detective Lupercio should not have been all owed
to testify to statenents which he believes inplied that Guerra chose to
remain silent. Lupercio testified that Montero was read his rights in
Spani sh and that he waived those rights. Lupercio then testified that
during the interview Montero deni ed any wongdoi ng and that Querra was only
at the location because he was trying to sell Montero a car

Querra al so objects to the follow ng testinony:

Q M. Price: The defendant, in his —after you read himhis
Mranda rights, and after he waived those rights to talk
with you initially —

A O ficer Lupercio: Unhum

Q —at that period of tinme, he didn't tell you that he cane
there with the car, did he, to buy it?

A. No, he did not.

Q He never said anything |ike what Mntero said, or what
the juvenile had told you with regard to checking the car
out?

A Tr ue.

Q And yet isn't it fair to say that Montero is the one that
told you that that is why they were there at Bertino's is
to check the car out, because the driver, Guerra, had
brought it there?

A Yes.

Q And Querra never said anything about that during his?

A No. But the juvenile did.

(Tr. 4-89 to 4-90). In the testinobny now objected to by GQuerra, no direct

comment was nmade by the prosecutor to the jury regarding Guerra’'s silence.
W have searched the record and are unable to conclude that Guerra’'s

clains as to post-Mranda statenents nerit reversal. At best, they anpunt
to statenents of marginal rel evancy, adding
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nothing to the nerits of the governnment’s evidence. Guerra is not entitled
to a perfect case—enly a fair one. W find no unfairness in the instance
of this testinony.

VI. Quantity of Drugs

Guerra objects to the district court’s determination that 15-20
pounds of nethanphetanine were attributable to him At sentencing, the
governnent nust prove the drug quantity by a preponderance of the evidence.
United States v. Canpos, 87 F.3d 261, 263 (8th Cir.), cert. denied,
us __, 117 s. C. 536, 136 L. Ed. 2d 420 (1996). “Def endants who
chal l enge the sentencing court’'s deternination of drug quantity face an

uphill battle on appeal because we will reverse a deternination of drug
gquantity only if the entire record definitely and firmy convinces us that
a mstake has been made.” United States v. Sales, 25 F.3d 709, 711 (8th
Gr. 1994). “Adistrict court’s decision on the anount of drugs for which

a defendant is to be held accountable is a finding of fact that nust be
accepted by a court of appeals unless clearly erroneous.” United States
v. Al exander, 982 F.2d 262, 267 (8th Cr. 1992), cert. denied, 512 U S
1244, 114 S. C. 2761, 129 L. Ed. 2d 876 (1994). See also United States
v. McMirray, 34 F.3d 1405, 1415 (8th Cir. 1994), cert. deni ed, u.S.

_, 115 S. C. 1164, 130 L. Ed. 2d 1119 (1995). CGuerra has the burden of
proving that the district court’s decision was clearly erroneous. Canpos,
87 F.3d at 263.

According to the Sentencing Guidelines, a crinmnal defendant
convicted of conspiracy may be held accountable for “all reasonably
foreseeabl e acts and omissions of others in furtherance of the jointly
undertaken crimnal activity.” U S S. G § 1B1.3(a)(1)(B);

18



United States v. Rice, 49 F.3d 378, 382 (8th Gr.), cert. denied, us
, 115 S. C. 2630, 132 L. Ed. 2d 870 (1995).

At sentencing the district court set forth specific findings of fact
based upon review of his notes and the evidence in the case. (S. T. 12-16).
W conclude that the record contains evidence linking Guerra to the
di stribution of the nethanphetanine. The presentence report reconmrended
that 15-20 pounds of net hanphetam ne were reasonably foreseeable by Guerra
and thus attributable to him Cordova testified at trial that Mntero said
he had access to as many pounds as Cordova or Jones wanted—waybe 30, 40
pounds. Al so, of the specific transactions testified to by Cordova, Mntero
supplied Cordova with at |east a pound of nethanphetam ne. The testinony
revealed that CGuerra had a substantial level of comitment to this
conspiracy. See R ce, 49 F.3d at 382-83 (when determining if activity was
reasonably foreseeable to defendant, court |ooked to whet her “defendant
denonstrated a substantial conmmitnent to the conspiracy”). H's conmmtnent
was so great that on the day of the buy-bust he went with Montero since it
was a large drug buy involving substantial noney. Guerra received a
nmonet ary benefit from the nethanphetam ne. Id. (when determning if
activity was reasonably foreseeabl e to defendant, court |ooked to “whether
def endant benefitted from coconspirators’ activities”). On the day of the
buy- bust, Montero supplied Cordova with three pounds of nethanphetam ne.
The fact that this information was obtained from one of Querra's
coconspirators does not render the information unreliable. United States

v. Kine, 99 F.3d 870, 885 (8th Cr. 1996), cert. deni ed, u.sS. , 117
S . 1015, _ L. EBEd. 2d __ (1997). Gven the actions of CGuerra and the
testinony at trial, it was reasonably foreseeable that Querra knew that the

drugs which he supplied to Cordova were being distributed to others. W
are not definitely and firmy convinced that a ni stake

19



was made in attributing 15-20 pounds of nethanphetanine to Guerra. The
court’s findings are supported by the evidence.

VIl. US.S.G § 3Bl 1(a)

Pursuant to U.S.S.G § 3Bl.1(a), the district court added four |evels
to the base offense |l evel of 34 based upon the finding that Guerra was an
organi zer or |leader of a crimnal activity involving five or nore
participants. US. S.G § 3Bl.1(a) provides: “If the defendant was an
organi zer or leader of a crimnal activity that involved five or nore
participants or was otherw se extensive, increase by four levels.” W
apply the clearly erroneous rule to the court’s determ nation. See United
States v. Turpin, 920 F.2d 1377, 1386 (8th Cir. 1990), cert. denied sub
nom, 499 U S 953, 111 S. C. 1428, 113 L. Ed. 2d 480 (1991) (factual
interpretations when applying the Sentencing Quidelines will not be

di sturbed unless the district court was clearly erroneous).

The ternms “organizer” and “leader” are to be broadly interpreted.
United States v. Mller, 91 F.3d 1160, 1164 (8th G r. 1996). For the
enhancenent to apply, the governnent need not prove that a defendant

“directly controls” his coconspirators, but the governnent nust prove that
a defendant does nore than sell for resale. 1d. The evidence at trial
established that Guerra did nmore than “sell for the resale.” The
governnent introduced testinony that Guerra exercised control in the sale
of the nethanphetami ne. Cordova testified that Montero's “main nman” or
“heavy” was naned “Querra,” and that this “nmain man” coul d supply Cordova
with 30 to 40 pounds of nethanphetani ne. On the day of the buy-bust,
Querra, who drove the car, acconpani ed Montero because he was shepherding
t he anmount of noney invol ved. We conclude that the district court’s
enhancenent based upon its finding that Guerra was
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a leader or an organizer of crimnal activity involving five or nore
partici pants was not clearly erroneous.

VIITI. Concl usion

For the foregoi ng reasons, the conviction and sentence of GQuerra are
af firned.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCU T.
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