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Bef ore BOMWAN and WOLLMAN, Circuit Judges, and BOGUE," District Judge.

BOGUE, Senior District Judge.

In 1988, eight year old N cole Adans was adnmitted to Children's Mercy
Hospital in Kansas City Mssouri for routine skin graft surgery. During
the procedure, Nicole was given an excessive

*The HONORABLE ANDREW W BOGUE, United States District
Judge for the District of South Dakota, sitting by
desi gnat i on.



amount of saline solution which ultimtely caused her to suffer permanent
bl i ndness and brain damage. On Nicole's behal f, her nother, Julia Adans,
filed suit to recover for Nicole's injuries. At the conpletion of al
their litigation, N cole and Julia Adans recovered roughly seven mllion
dollars fromthe various defendants.

The present case arises out of the Adans litigation and is an action
to recover the bal ance due pursuant to an alleged fee sharing agreenent
between plaintiffs, Hyatt Legal Services (Hyatt), and defendants, Anita and
Gary Robb (Robb). At the close of all evidence, Hyatt noved for judgnent
as a matter of |aw The trial court! denied plaintiff’s notion and
submtted the case to the jury, which returned a unani nous verdict in favor
of the Robbs. W affirm

Hyatt Legal Services is a general practice law firmwith offices in
several cities. Hyatt specializes in handling fairly routine matters
(e.g., wlls, deeds, and uncontested divorce) on a volume basis for
di scounted fees. Hyatt is generally not equi pped to handl e sophisticated
significant plaintiff's cases (e.g., nedical nmalpractice and personal
injury). Cccasionally, however, clients cone to Hyatt with sophisticated
clains. To accommmpbdate these clients, Hyatt has set up referral and fee
sharing arrangenents wth law firms which specialize in handling
sophi sticated clai ns. Typically under these arrangenents, if a client
enters into a contingent fee agreement with Hyatt, and Hyatt believes the
client should be referred to a specialty firm the

The Honorabl e John T. Maughner, Chief U S. Magistrate
Judge.
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client is so referred. |If the specialty firmthen accepts the case, it
shares any contingent fee with Hyatt in accordance with the existing
referral and fee sharing agreenent.

Def endant Robb & Robb is a lawfirmin Kansas City which specializes
in handling sophisticated nedical nal practice and personal injury cases.
Hyatt alleges that Hyatt and Robb entered into a standing referral
arrangenent for the handling of those sophisticated clains in Robb's area
of expertise which were initially obtained by the Hyatt firm 1In 1986, the
Robbs received a letter fromHyatt’s then nmanagi ng partner, WIIiam Brooks,
detailing the terns of this alleged standing agreenent.? Hyatt nmaintains
that this letter created the fee sharing contract between Hyatt and Robb.
According to the agreenent, Hyatt argues, once Hyatt referred a client to
Robb, and Robb accepted representation,

2Brooks’ letter to Robb states in relevant part:

When the [Hyatt] attorney determ nes that a case should
be co-counsel ed, he or she will prepare a co-counse
menmorandum . . . and send the neno, plus the file, to you.
Once you have received the file please do the foll ow ng:

2. If you determne, after speaking with the client and
reviewing the file, not to take the case, then
communi cate this decision in witing to the client and
send a copy . . . to ne.

3. If you decide to co-counsel the case, copy further
information . . . only to the client and the [Hyatt
attorney of record] and not to ne.

4. At the conclusion of each case, prepare a final
accounting. Send any checks for . . . [Hyatt’s] share
of the fee . . . to the [attorney of record] along with
a copy of the final accounting. Send a copy of the
checks and the final accounting to ne.
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Hyatt's performance was conplete. Expenses were to be advanced by Robb
but if there was no recovery, Hyatt woul d rei nburse Robb for 50 percent of
t he unrecouped expenses. |In the event of a recovery on a referred case,
however, Hyatt would then be entitled to a share of the contingent fee in
an ampunt not to exceed 16.67 percent of the total recovery.® Although
Robb never signed this “contract,” the parties operated under sone referra
and fee sharing arrangenment in 36 cases over a period of six years,
apparently without incident. At trial, Hyatt argued the standi ng agreenent
| argely governed all of its referrals to Robb. Robb, on the other hand,
argued that before the Brooks letter, Robb had dealt exclusively with
Jeanine Hassler, Hyatt's regional partner at the tine. Anita Robb
testified Hassler and Robb agreed that in nedical mal practice and personal
injury cases the parties would negotiate referral fees on a case-by-case
basis. Anita Robb further testified that Hassler told her to disregard
Brooks’ letter. She also testified that Hyatt’'s successive regiona
partners, Ray Rousch and John Feely, also followed the case-by-case fee
arrangenent originally entered into by Hassler and Robb. John Feely
testified that as regional partner, he had authority to negotiate fees on
behal f of Hyatt and that on exceptional cases, Feely and Robb negoti ated
fees notw thstanding any all eged agreenent.

In April 1988, Julia Adans and her sister Lexter Adans consulted with
WIlliam Czarlinsky, a |awer at one of Hyatt's Kansas City offices, to
di scuss certain issues relative to Nicole's

3The Brooks letter also included the follow ng provision:
“[Hyatt] and [Robb] will share the fee derived fromall cases
equally, i.e., 50/50.” Hyatt maintains this portion of the
agreenent was subsequently anended by the parties so that Hyatt’s
share of the fee would not exceed 16.67 percent of the total
recovery.
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injuries sustained at Children's Mercy Hospital. Al t hough there was
conflicting evidence as to the reason, it is undisputed that Czarlinsky
closed the Adans file after performng sone |egal work for Julia and her
daught er. Several nonths later, Czarlinsky received an unsolicited
settlenent offer from trial attorney Kirk Goza, on behalf of the
i ndi viduals responsible for Nicole Adans’ injuries.

On March 7, 1989, shortly after he received the unsolicited offer
from Goza, Czarlinsky went to Julia Adans’ home intent on signing Ms. Adans
to a Hyatt contingent fee agreenent. M. Czarlinsky testified at trial
that his neeting with Ms. Adans was civil and professional and that Ms.
Adans signed the contingent fee agreenent without incident. Lexter Adans
testified, however, that she was at Julia's home when Czarlinsky arrived,
and that Czarlinsky attenpted to convince her sister to accept CGoza's offer
despite that Julia indicated the settlenent offer was woefully | ow and she
woul d not settle the case.* Lexter testified the encounter between
Czarlinsky and Julia escalated into a heated argunent over the settlenent
of fer which ended in Julia firing Czarlinsky and Hyatt Legal Services and
demandi ng that Czarlinsky | eave her house inmedi ately.

John Feely was Hyatt's regional partner in charge of the Kansas City
offices, and Czarlinsky's superior at the tine the neeting between
Czarlinsky and Julia Adans occurred. Czarlinsky testified Ms. Adans signed
the contingent fee agreenent with Hyatt and that her mal practice cl ai mwas
then summarily referred to Anita Robb for prosecution. Feely testified,
however, that at a | uncheon with the Robbs, he |earned from Anita Robb that
Czarlinsky was possibly prosecuting Ms. Adans’ case on his own, contrary
to Hyatt

“Julia Adans died before this case was brought to trial.
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policy. Feely also testified that when he learned of the altercation
bet ween Czarlinsky and Adans he questioned Czarlinsky about the matter and
Czarlinsky did not reply, giving Feely the inpression that Czarlinsky had
i ndeed tried to force a settlenent on Adanms and was thrown out of her
house. Feely further testified he angrily ordered Czarlinsky to give the
Adanms file to Anita Robb. Both Feely and Anita Robb testified Feely told
Robb that Hyatt would not demand any part of a fee recovered in the Adans
case. Rather, in light of Czarlinsky's actions at Ms. Adans house, Feely
asked Robb to “bail” Hyatt out and take the Adans case outright.

In any event, Robb did take the Adans case and successfully recovered
several mllion dollars for their clients. Throughout the course of
settlenent proceedings with sonme of the defendants, Feely sent the
following letter to Robb on behalf of Hyatt:

“Pl ease be advised that on behalf of Hyatt Legal Services and attorney,
WIIl Czarlinsky, there are no clains or liens for attorneys’ services or
expenses pertaining to the matter of Nicole Adans v. The Children's Mercy

Hospital . . . .” Hyatt maintains this letter was sent at the request of
Kirk Goza nmerely to facilitate settlenent with the settling defendants.
Anita Robb testified, however, that she also requested the letter as a
confirmati on of Feely's assurance to her that Hyatt would not make a claim
for any fees recovered in the case. Sinilarly, Feely testified that he
beli eved Hyatt was either not retained by Ms. Adans or was fired within
mnutes and the letter was intended to show that Hyatt indeed had no liens
or clains for fees in the Adans case. Despite Feely’'s assurances, Robb
paid Hyatt nearly $400,000 in referral fees out of the contingent fee
earned from the settlenent with the settling defendants - seemingly in
accordance



with the supposed referral agreenent between the parties.® Anita Robb
expl ained at trial, however, that Robb advanced these fees to prevent a
suit against Robb by Hyatt in the future. M. Robb also testified that
Robb had agreed to i ndemnify Ms. Adans in the event that Hyatt nmade clains
for fees against her or Ncole in the future and that the paynents were an
attenpt to avoid that situation. Moreover, she indicated these paynents
were also in part to cultivate the ongoi ng business rel ationship that Robb
and Hyatt enjoyed.

At the close of all the evidence, Hyatt noved for a judgnent as a
matter of |awP on grounds that the evidence established the existence of
a unilateral contract between the parties which Hyatt had fully perforned,
and the only contractual breach occurred in the non-paynent by Robb,
thereby entitling Hyatt to judgnent as a matter of law. Hyatt's notion was
deni ed.

Al though Hyatt asserts several clains of error on appeal, it
maintains the trial court made only one fundanental error in the handling
of the case. Specifically, that alleged error was the failure of the tria
court to recognize the contract between Hyatt and Robb as a unilatera
contract and grant Hyatt’'s notion for judgnent as a matter of law. All
other errors, Hyatt argues, are

The Adans case eventually went to trial against the
remai ni ng non-settling defendants. Hyatt filed the instant
action claimng an entitlenment to approxi mately $800, 000 nore in
contingency fees based on the judgnent entered agai nst those
def endant s.

®Hyatt called its notion a notion for directed verdict, but
we will treat it as a notion for judgnent as a matter of |aw
because a notion for judgnent as a matter of | aw now enconpasses
all notions for a directed verdict or for judgnent
notw t hstanding the verdict. Fed.R CGv.P. 50 (comentary).
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natural consequences which flow fromthe inproper categorization of the
status of the parties in the first instance.

W review the trial court’s denial of a notion for judgment as a
matter of |law de novo using the sane standards as the trial court. Snmith
v. Wrld Ins. Co., 38 F.3d 1456, 1460 (8th Cir. 1994)(citations onitted).
A notion for judgnent as a matter of |aw presents a |egal question to the

trial court and this court on review whether there is sufficient evidence
to support a jury verdict. 1d. W view the evidence in the |ight nost
favorable to the prevailing party and nmust not engage in weighing or
eval uation of the evidence or consider questions of credibility. 1d.
Judgnent as a natter of law is appropriate only when all of the evidence
points one way and i s susceptible of no reasonabl e inference sustaining the
position of the non-noving party. ld.

I11.
We do not agree that, as a matter of law, the evidence established

there was a unilateral contract between the parties which Hyatt had
perforned. A unilateral contract, under Mssouri law, is “a contract in

whi ch performance is based on the wish, will, or pleasure of one of the
parties.” Klanmen v. Genuine Parts Co., 848 S.W2d 38, 40 (M. App.
1993) (citation omtted). “The ‘classic’ unilateral contract is one in

whi ch one party prom ses to pay another party for services or a product
which the other party may supply at his discretion.” |d.

A unilateral contract, by its very nature, is one where only one of
the parties nmakes a promse; and the consideration for such a prom se
is not anot her prom se, but performance.



A unilateral contract becones enforceabl e upon performance, and the
prom see is then entitled to his full bargain.

Garrity v. A l. Processors, 850 S.W2d 413, 417 (M. App. 1993)(citing
Garret v. Amrerican Fanmily Miutual Ins. Co., 520 S.W2d 102 (M. App. 1974).

Hyatt maintains the evidence was undi sputed that Hyatt and Robb had
a “standing agreenent” (evidenced by the Brooks l|etter) whereby Robb
offered a promise in exchange for perfornmance by Hyatt. Specifically,
Hyatt argues, Robb offered to pay Hyatt 16.67 percent of any contingent fee
derived fromany acceptable case referred by Hyatt (the prom se by Robb).
Hyatt argues it then accepted the offer and nade the contract enforceable
by referring the Adans case to Robb (the performance by Hyatt). Assumning
the parties did indeed enter into the standing agreenent alleged by Hyatt,
Hyatt neverthel ess distorts the terns of that agreenent.

Hyatt’'s unilateral contract theory, presunes an offer by Robb and an
acceptance by performance at the “wish, will, or pleasure” of Hyatt. The
Court, however, does not agree with Hyatt’'s characterizati on of the Brooks
letter. As the |language of M. Brooks' |etter suggests, any referral by
Hyatt is an offer to co-counsel on the case being referred. Once Hyatt
deternmines a case is appropriate for referral and so refers the case to
Robb for possible co-counseling, the parties have not, as Hyatt contends,
created an enforceable contract. Rather, Robb in its discretion can either
accept or reject the offer. Only in the event that Robb accepts Hyatt's
offer to co-counsel, is Robb then bound to share a portion of any
contingent fee recovered in the case with Hyatt. A review of the trial
transcript reveals no testinony supporting Hyatt's position that Robb
approached Hyatt with an offer to share fees if Hyatt would only refer
personal injury or nedical nal practice cases to Robb. Moreover, although
the Brooks letter is



sonme evidence of a referral agreenent between the parties, it is not
di spositive of the issue, and it does not evidence a unilateral contract.

As the trial court noted, Robb does not deny that the parties were
operating under sone formof referral and fee sharing agreenent. Nor is
there much dispute that the Adans case was referred to Robb by Hyatt. Wat
was in dispute at the close of all the evidence were the terms upon which
the Adans case was referred to Robb. Both sides actively and thoroughly
litigated their cases at trial. Hyatt put on evidence to support its
theory that the Adans case was acquired and referred to Robb w thout
i ncident pursuant to an existing unilateral agreenent which Hyatt fully
perforned and Robb partially perforned by remtting 16. 67 percent of the
settlenent fees to Hyatt. Robb, on the other hand, presented evidence to
support its theory that fees on referred cases were negotiated on a case-
by-case basis notwithstanding M. Brooks' 1986 letter to Robb. Robb al so
presented evidence that Hyatt was fired by the client and that Hyatt
thereafter asked Robb to “bail” Hyatt out. Robb presented evidence that
Hyatt intended to claimno fees fromthe Adans case and that the partial
payment to Hyatt was nerely to protect Ms. Adanms and Robb from potenti al
suit, and to preserve the ongoi ng business rel ationship between Hyatt and
Robb.

V.

G ven the conflicting evidence in this case we cannot say, as a
matter of law, that all of the evidence points in favor of Hyatt's theory
of the case and is susceptible of no reasonabl e i nference sustaining Robb’s
position. Smith, 38 F.3d at 1460. The existence and terns of any referral
and fee sharing agreenent were highly contested i ssues properly deterni ned
by the jury. Judgnent
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as a matter of |aw was properly denied upon Hyatt's position that it had
substantially perforned its part of a unilateral contract and was therefore
entitled to the full benefit of its bargain.

W have reviewed Hyatt’'s renmi ning asserted points of error and find
they are either neritless, or noot insofar as they are prem sed upon the
assunption of a valid enforceable unilateral contract. Affirned.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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