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VEBBER, District Judge.

Anerican Airlines, Inc. (Anerican), appeals from the order of the
United States District Court? granting sunmmary judgnment in favor of KLM
Royal Dutch Airlines, Inc. (KLM. This court has jurisdiction under 28
US C 8§ 1291. W affirm

The Honorabl e E. Richard Webber, United States District Judge
for the Eastern District of Mssouri, sitting by designation.

*The Honorable David S. Doty, United States District Judge for
the District Court of M nnesota.



Prior to “deregulation” of the airline industry in 1978, airlines
offered few fare classes to patrons and all airlines charged very sinilar
rates for flights between the sane origins and destinations. Resulting
conpetition arising after 1978, anpbng airlines invited inmginative
approaches to enhance revenues, including expanding class fares and rates.
A concept known as “yield nanagenent,” in the parlance of the industry,
evol ved. Airlines devel oped yield nmanagenent nodels, which sought to
bal ance airline passenger capacity with demand for service in such a
fashion that the nost profitable fare class utilization can be nmaxim zed.

These yi el d managenent nodels are highly sophisticated and are quite
expensi ve to devel op. The nodel s invol ve anal yzi ng and appl yi ng fi nanci al
| ogistical, and market data in an effort to naxinize revenue, or Yyield,
from a flight. The nodels utilize conputer systens and elaborate
nmat henmati cal equations, algorithns, and constants to sinulate and forecast
supply and demand. There are many nat hematical “elenents” in the airline
i ndustry which are widely used and recognized in the public donain as
significant factors in devel opnent of an effective yield nmanagenent system
A conpany that can nost effectively nmatch denand with the nost profitable
class fares through its yield nanagenent systemis assured a conpetitive
advant age.

American, over a period of several years, dedicated substantial
resources in the devel opment of a unique yield managenent system known as
DI NAMD, an acronym for Dynamc Inventory and Mii ntenance Qptimzer. D NAMD
contains five specific



i ndi vidual elenents.® Anerican maintains that its yield nmanagenent system
is unique and is entitled to protection as a trade secret.

Northwest Airlines Inc. (Northwest), a conpetitor of plaintiff, is
aligned with KLM s respective business operations. Disputes arising from
enpl oynent of Anmerican personnel by Northwest resulted in a lawsuit
originally initiated by Northwest against Anmerican. The suit drew a
counterclaim by Anerican alleging, in part, that Northwest unlawfully
m sappropriated Arerican’s trade secrets relative to its yield nmanagenent
nodel . That suit has been del ayed pendi ng resol ution of the issues in this
case. In a sinmlar fashion as in the Northwest litigation, Anmerican
asserts that KLM has al so m sappropriated Anerican’'s trade secrets by KLM s
al | eged receipt of Anerican's trade secrets from Nort hwest.

In a deposition on August 2, 1993, Barry C. Snith, Vice President of
American Airlines Decision Technologies, a division of Anerican wth
primary responsibility for Arerican’s yield managenent system testified
as an expert wtness for Anerican. Smith testified that the five
“el enents” (also referred to as concepts and factors) used by Anerican,
when conbined in specific algorithnms and fornulae, conprise its yield
managenent system DINAMO. He testified that these five elenents, while
known at the conceptual level in the airline industry and in the public
domai n, have not been successfully nmixed with algorithns and fornul ae
except by Anerican, and it is the conbination and inplenentation of these
el enents by American in DI NAMO that conprises a uni que nodel which is not
publicly available, and that therefore, Anmerican’s unique nodel is a
proprietary business trade secret entitled to

® The five elenents are contained in the parties briefs which

are filed under seal. Accordingly, the Court will not reveal the
el ements in this opinion.
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protection under the M nnesota Uniform Trade Secrets Act (MJTSA), M nn.
Stat. 88 325C. 01-325C. 08.

American alleges that Northwest gained this proprietary naterial
after Northwest hired nmany fornmer Anerican enployees. As to the defendant
inthis case, KLM Anerican alleges that, as a result of the cl ose business
ties between Northwest and KLM this proprietary naterial was then passed
fromMNorthwest to KLM However, there is no allegation, nor any evidence,
that docunents outlining algorithnms and formul ae of Anerican passed to KLM
nor that nore than four of the five “elenents” in DI NAMO passed to KLM

On Novenber 19, 1993, Anerican filed suit against KLM claimng
m sappropriations of trade secrets in violation of MUTSA. Anerican all eged
that KLM had received from Northwest trade secrets which had previously
been unlawfully obtained from Anerican. After Anerican deposed KLM
officials, KLMrequested dismssal fromthe suit with prejudice. Anerican,
willing to dismss the suit agai nst KLMw t hout prejudice, conceded, anbng
other things, that KLM did not receive the detailed demand forecasting
algorithnms contained in the Anerican docunents which were allegedly
m sappropriated by Northwest; that, based on information allegedly received
from Northwest, KLM could not develop a yield managenent systemsimlar to
Anerican’s; that KLM had no know edge of how Anerican’s system worked and
had not received from Northwest any docunents describing the details of
Anerican’s system and that KLM changed its denmand forecasting systemin
nm d- 1994, to one based upon a Boeing nodel. KLM woul d not agree to
Anerican’s offer of dismssal wthout prejudice.

On May 5, 1995, KLMfiled a notion for summary judgnent. Before the
motion for sunmary judgnent was filed, Barry C. Smith had testified by
deposition as an expert for Anerican in the American-Northwest litigation.
Smith testified that American’s



trade secret was defined as the unique conbination of the five “el enents”
and their inplenentation into algorithms, fornulae and equations. After
the notion for summary judgnent was filed by KLMand it was known that KLM
at nost, had only four of the five elenents w thout know edge of the
algorithnms or fornmulae, Smith, at a subsequent deposition, testified, “In
my opinion, four elenents, not including a specific al pha val ue, would
constitute a trade secret.”

In moving for sumary judgnent, KLM rmaintained that no genui ne issue
of material fact existed because American had manufactured the appearance
of a dispute after the filing of KLMs notion for sunmary judgnent by
changing its testinony regarding the content of its alleged trade secret.
KLM urged the district court to ignore Snith's later testinony because of
the “sham exception” to the usual standards for summary judgnent. The
district court agreed, and determ ned that Anerican’s trade secret was
“the conbination and inplenentation of the five denmand forecasting el enents
as incorporated in DI NAMO through specific algorithns and fornul ae.” The
district court granted KLM sunmmary judgrment because the record concl usively
established that KLM had not received any detailed al gorithnms or fornul ae
describing how the five denmand forecasting elenents were to be
i ncorporated, but had only received four of the general elenents at the
conceptual level without information as to how the concepts were to be
conbi ned. Anerican naintains that the “sham excepti on” was inappropriately
appl i ed.

.

We review a grant of summary judgnent de novo, applying the sane
standard as the district court. Disesa v. St. lLouis Conmunity Coll ege.
79 F.3d 92, 94 (8th Cir. 1996). W will affirmthe district court’'s
decision if we find there is no genuine issue of material fact and the

nmoving party is entitled to judgnent as a



matter of law. |1d. Fed.RCiv.P. 56(c). To successfully oppose a notion
for summary judgment, the nonnobving party nust present evidence of a
genui ne dispute of material fact. Anderson v. Liberty Lobby, Inc., 477
U S 242, 250 (1986). The nonnovi ng party must present adm ssi bl e evidence
from which a reasonable jury could return a verdict in its favor. This

requires nore than a scintilla of evidence, and there nust be specific
facts set forth showing that there is a genuine issue for trial. Davis v.
Fleming Cos., Inc., 55 F.3d 1369, 1371 (8th Cir. 1995).

Parties to a notion for summary judgnment cannot create sham i ssues
of fact in an effort to defeat summary judgnent. RSBl Aerospace, Inc. V.
Affiliated FMlIns. Co., 49 F. 3d 399, 402 (8th Gr. 1995). Courts nust not
deprive juries fromtheir role in deciding genuine disputes of materi al

fact, however, parties should not be pernmtted to fashion a dispute of
material fact solely to inpede a | awful exercise of granting a notion for
sumary judgnment. W]Ison v. Westinghouse Elec. Corp., 838 F.2d 286, 289
(8th Cir. 1988).

While district courts nust exercise extreme care not to take
genui ne issues of fact away fromjuries, a party should not be
allowed to create issues of credibility by contradicting his
own earlier testinony. Anbi guities and even conflicts in a
deponent’s testinony are generally matters for the jury to sort
out, but a district court may grant summary judgnment where a
party’'s sudden and unexpl ai ned revision of testinony creates an
i ssue of fact where none existed before. Qherwi se, any party
could head off a sunmary judgment notion by supplanting
previous depositions ad hoc with a new affidavit, and no case
woul d ever be appropriate for summary judgnent.
Wlson, 838 F.2d at 289 (internal citations and quotations onmtted). In

Wlson, a ternmnated enpl oyee testified in a deposition that his supervisor
said he was being termnated. Then, after a notion for summary judgnment
was filed, the enployee filed an affidavit stating that he was told his
position was being



elimnated but he would remain on the conpany rolls until a new job could
be found for him A crucial question was whether his supervisor told him
he was being termnated on a specific date, thus inpacting the tineliness
of the enployee’s action. |n affirmng that sunmary judgnent, this Court
concluded that the enployee's revised account did not create a genuine
i ssue of fact on which a jury would reasonably find that the limtations
period in question was tolled because it was offered as a shamin direct
contradiction to the enployee's prior position sinply as an attenpt to
counter a sunmmary judgnent notion

This Court also affirnmed granting of a notion for summary judgnment
upon application of the “sham exception” doctrine in Canfield Tires, Inc.
V. Mchelin Tire Corp., 719 F.2d 1361 (8th Cr 1983). There a person
testified by deposition that he issued a check telling the payee not to

deposit it until a certain date. Subsequently, the sane person supplied
an affidavit in which he attested that the issued check was to be returned
to his place of business for paynent and was not to be presented to the
bank. This Court held that the issues injected by the subsequent affidavit
were not genuine “because the circunstances do not suggest legitinate
reasons for [the] filing of the inconsistent affidavit.” |d. at 1365.
This Court found the filing of the affidavits was “expressly for the
pur pose of opposing sunmmary judgnent . . . .” 1 d. In Canfield, we
concl uded,

The very purpose of summary judgnent under Rule 56 is to
prevent the assertion of unfounded clains or the interposition
of specious denials or sham defenses. |f a party who has been
exam ned at |ength on deposition could raise an issue of fact
sinply by submitting an affidavit contradicting his own earlier
testinony, this would greatly dimnish the utility of summary
judgnent as a procedure for screening out shamissues of fact
The district courts should exanmine such issues wth
extrene care, and only in circumstances . . . where the
conflicts between the deposition and affidavit raise only



sham i ssues should summary judgnent be granted. Under these
circunstances it is incunmbent upon the district court to
articulate with care its reasons in resolving such conflicts.

Id. at 1365-1366.

There is no genuine disputed issue of a material fact in the record
of this case. During sworn testinony, Anerican's expert testified that the
specific conbination of all five elenents constituted a trade secret. It
is undisputed that KLM never received all five elenents. Anerican’s
expert’s subsequent testinony, after KLMs filing of a notion for summary
judgnent, that four of those same five elenents at the conceptual |evel
constituted a trade secret was offered solely to avoid summary judgnent.
After careful exami nation of American’'s expert’'s testinobny we agree with
the district court’s conclusion that Anerican attenpted to manufacture a
material issue of fact just to evade the inpact of summary judgment by
i nexplicably changing his testinony. Thus, the district court correctly
di sregarded t he subsequent manufactured contradi ctory testinony of American
and concl uded that no factual issue for trial existed for the reason that
KLM never received any trade secret of Anerican’s.

The judgnment of the district court is affirned.
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