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Before MJURPHY, Circuit Judge, JOHN R A BSON, Senior G rcuit Judge, and
KYLE,! District Judge.

KYLE, District Judge.

Terry Gee (“CGee”) appeals the District Court’'s? denial of his
petition for wit of habeas corpus pursuant to 28 U S.C. § 2254.
We affirm

Backgr ound

The Honorable Richard H. Kyle, United States District Judge
for the District of Mnnesota, sitting by designation.

The Honorable Edward L. Filippine, United States District
Judge for the Eastern District of M ssouri.



On April 18, 1990, Gee was convicted by a jury in Mssouri Crcuit
Court of three counts of first degree robbery and three counts of arned
crimnal action. The trial court denied Gee's notion for a new trial,
finding that there was no probabl e cause to believe that his trial counsel
had been ineffective. Gee then filed a tinely notice of appeal; in
addition, he filed an notion for postconviction relief under M ssouri
Supreme Court Rule 29.15, which was deni ed because of its untinely filing.

H s consol i dat ed appeal challenged his conviction, sentence, and the
denial of his Rule 29.15 notion. The Mssouri Court of Appeals affirned the
conviction and the denial of his Rule 29.15 notion, but remanded for a
correction of sentence.

Cee then filed state habeas corpus petitions in the Crcuit Court of
Col e County, the Mssouri Court of Appeals, and the Mssouri Suprene Court.
Each was deni ed. He subsequently filed a federal habeas petition which was
di smissed except as to the Batson issue,® which was referred to a
magi strate judge for a Report and Recommendation (“R & R').

The Magi strate Judge* held an evidentiary hearing on the Batson claim
and issued his R & R recommendi ng that the claimbe denied. The District
Court adopted the R & R, and disnissed the case with prejudice. Thi s
appeal foll owed.

Di scussi on

*Bat son v. Kentucky, 476 U.S. 79 (1986).

“The Honorabl e Thomas C. Mummert, United States Magistrate
Judge.
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In support of his appeal, CGee alleges the followi ng: 1) he was deni ed
his Sixth Anendnent right to confrontation and cross-exanination, as well
as his due process right to a fair trial when the trial court received a
detective's hearsay testinony connecting himto the crines being tried; 2)
he was denied his right to equal protection when the trial court over-rul ed
his Batson challenges; 3) he was denied his right to equal protection and
due process when the trial court disnmssed his Rule 29.15 nption as
untinely; and 4) he was denied his right to effective assistance of
counsel .

The Applicable Law of Habeas

Before turning to Gee’'s argunents, we nust first address the issue
of the substantive law applicable to our review. On April 24, 1996, 28

US C § 2254 (“the Act”) was anended by the Antiterrorismand Effective
Death Penalty Act of 1996. Pub. L. No. 104-132, 110 Stat. 1214.5 Cee's
appeal was pending at the tine of

28 U.S.C. 8§ 2254(d), as nodified April 24, 1996, now
provi des as foll ows:

(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnment
of a State court shall not be granted with respect to
any claimthat was adjudicated on the nerits in State
court proceedi ngs unless the adjudication of the
claim--

(1) resulted in a decision that was contrary
to, or involved an unreasonabl e application
of, clearly established Federal |aw, as
determ ned by the Suprenme Court of the United
States; or

(2) resulted in a decision that was based on
an unreasonabl e determ nation of the facts in
light of the evidence in the State court

pr oceedi ng.

28 U.S.C. § 2254 (d)(1) & (2).



the nodification. The parties disagree as to which version of the Act
applies. The Governnent seeks application of the anmended version of the
Act, while Gee nmintains the anendnent shoul d not be appli ed.

Qur Crcuit has not yet decided the issue of the applicability of the
new Act to cases pending on appeal at the tine of its enactnent. See,
e.g., Preston v. Delo, 100 F.3d 596, 599 n.4 (8th Cir. 1996) (“We have not
yet taken a position on whether the anmendnents to section 2254 apply to
cases that were pending on April 24, 1996."), cert. denied, No. 96-7182,
1996 W. 745248 (Feb. 18, 1997); Qdiver v. Wod, 96 F.3d 1106, 1108 n.2 (8th
Gr. 1996) (“We have not yet determned to what extent the new Act applies

to noncapital cases pending on appeal.”). Instead, we have been faced with
cases in which the clains presented were “either procedurally barred or
fail[ed] under the nore lenient provisions of the old |aw.” Preston, 100
F.3d at 599 n.4; see also Bannister v. Delo, 100 F.3d 610, 612 (8th Cir.
1996) (“Because we hold that Bannister is not entitled to relief under the
prior nore |enient habeas law, we do not address the state's contention

that the [new] Act is applicable to this appeal and precludes relief.”)

The case at bar is no different. W find that here, too, Gee's
clains fail under even the less restrictive provisions of the Act prior
to its 1996 anendnents. Therefore, we need not reach the issue of the
anended Act’'s applicability to cases pending on appeal. W will assess
Cee’s argunents under the old Act.

Hear say St at enent s




Cee’'s first argunment concerns the admissibility of Detective Lewi s
Clayton's (“Clayton”) testinony. Clayton testified that he received a
di spatch informng himof the robberies and stating that a brown Cadill ac
with Nebraska |icense plates had been used. He canvassed the area where the
robberies had occurred, noticed a brown Cadillac, and knocked on the doors
of homes near the Cadillac. He spoke with an unidentified wonman who told
hi mthat soneone had parked the Cadillac around 1: 00 am and then had wal ked
toward a neighboring building. She also stated that a nan naned Ral ph
Jordan (“Jordan”) lived in that building. dayton returned to the building
t he next day and questi oned Jordan.

In court, Clayton identified a photo of the Cadillac as “the car that
| observed parked ... that was found to have been stolen and used in the
three robberies.” He also testified that Jordan told him that Gee, a
friend of his, had commtted the robberies. The court ordered this
testinony stricken and instructed the jury to disregard it. Jordan also
told dayton that Gee had been driving the brown Cadillac. Jordan was not
called as a w tness.

Cee asserts that the testinony regarding Jordan’s statenents was
i nadni ssi ble hearsay, the adnission of which a) violated his Sixth
Amendnent right to confrontation and cross-exanination, and b) his
fundanental right to a fair trial. At the outset, we note that the jury
was instructed to disregard Clayton's testinony that Jordan told himthat
Gee was one of the robbers. W presune that the jury followed this
instruction. See, e.qg., United States v. Farnmer, 73 F.3d 836, 844 (8th
Gr.) (noting presunption that jury follow adnonitions), cert. denied, 116
S. . 2570 (1996); United States v. Thornberg, 844 F.2d 573, 579 (8th Gr.
1988) (“We presune that the jury obeyed these limting instructions...”).




The only remmining testinony relevant for our purposes is the
staterment that Jordan told dayton that Gee was driving the brown Cadill ac
involved in the robberies.® “[1]t is not the province of a federal habeas
court to reexanmine state-court determ nations on state-law questions. In
conducting habeas review, a federal court is linmted to deciding whether
a conviction violated the Constitution, |laws, or treaties of the United
States.” Estelle v. MQuire, 502 U S. 62, 67-68 (1991); see also AQiver v.
Wod, 96 F.3d 1106, 1108 (8th Cir. 1996) (“We will not re-exani ne whether
evi dence was properly admtted under state law...Rather, we wll only
consi der whether Gee's conviction was obtained in violation of the United
States Constitution.”)(citations omtted). Thus, our inquiry here is not
whet her the statenment was properly adnitted under the M ssouri Rules of
Evi dence, but whether its admission violated Gee’'s constitutional rights.

Si xth Anendnent Vi ol ati on

Cee first argues that the adnission of this testinony violated his
Si xth Anendnent rights to confrontation and cross-exam nation. Qur review
of the record satisfies us that, in light of the quantum of evidence
linking Gee to the Cadillac, and otherw se supporting his guilt, the
admi ssion of this statenent, even if hearsay, was harm ess error.

In Delaware v. Van Arsdall, 475 U S. 673, 684, 106 S. . 1431, 1438,
(1986), the United States Suprene Court noted that “the constitutionally
i mproper denial of a defendant’s opportunity to

While CGee did so in his petition to the District Court, he
no | onger chall enges the adm ssion of the unidentified woman’s
statenment to Cl ayton explaining that the brown Cadill ac was
parked at a particular |location, and that the occupant wal ked
toward Jordan’ s buil di ng.
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i mpeach a witness for bias, like other Confrontation C ause errors, is

subject to . . . harmess-error analysis.” (enphasis added). “The correct
inquiry is whether, assuning that the danmaging potential of the cross-
exam nation were fully realized, a reviewing court might nonethel ess say
that the error was harnm ess beyond a reasonable doubt.” 1d. To neke this
determ nation, courts should assess factors such as, “the inportance of
the witness’' testinony in the prosecution’'s case, whether the testinony was
cunul ative, the presence or absence of evidence corroborating or
contradicting” the witness' testinony, and “the overall strength of the
prosecution's case.” ld.

Cee was convicted based on the identification of three eyew t nesses
to the robberies. Mre than one testified to seeing a brown Cadillac used
in the robberies. Additionally, identification by Gee's friend and forner
enpl oyer, Joe Davis, who had known Cee since he was eight years old, placed
Gee in the very brown Cadillac used in the robberies on the day of the
robberi es. Thus, we find that Cayton's testinony regarding Jordan's
statenents linking Gee to the Cadillac was nmerely cunulative. It did not
constitute the only evidence on an essential elenent of the prosecution's
case, nor did it constitute the only evidence linking Gee to the Cadill ac.
In light of the overall strength of the prosecution’'s case, the admi ssion
of this testinmony was harnl ess error beyond a reasonabl e doubt.

Fundanental Right to a Fair Trial

Cee al so argues that the admi ssion of these statenents violated his
right to a fair trial. This argunent is also without nerit. We grant
habeas relief on a state court evidentiary ruling only “if the alleged
error was so conspicuously bad that it fatally infected the trial and
rendered it fundanmentally unfair.” Troupe



V. Groose, 72 F.3d 75, 76 (8th Cir. 1995). “To carry that burden, the
petitioner nust show that there is a reasonable probability that the error
conpl ai ned of affected the outconme of the trial -- i.e., that absent the
alleged inpropriety the verdict probably would have been different.”
Anderson v. Goeke, 44 F.3d 675, 679 (8th Gr. 1995). In assessing whether
this burden has been net, the following are of “particular inportance”:

“the frequency and pervasi veness of the alleged m sconduct in the context
of the entire trial”; “the weight of the evidence supporting guilt”; and
“whether the trial judge gave a cautionary instruction to the jury.” ld.

Gee has failed to denonstrate that the verdict would have been
different but for the admission of Clayton's statenent. The conduct
conpl ai ned of is the adm ssion of a single, arguably cunul ative, statenment
connecting CGee to the vehicle used in the robberies. Wiile the trial court
did not give a cautionary instruction on this particular statenment, the
wei ght of the other evidence strongly linked Gee to the vehicle and
supported a finding of his guilt. Based on our review of the record, we
cannot say that the admi ssion of Clayton's statenent rose to the |evel of
a constitutional violation.

Bat son Chal | enge

Cee asserts that the Governnent inproperly renoved African-Anerican
jurors fromthe venire panel based on their race, in violation of Batson
v. Kentucky, 476 U.S. 79 (1986). The Magi strate Judge conducted an
evidentiary hearing on this issue, and the District Court adopted his

report and recommendation, determning that the Covernnent had not viol ated
Bat son.



The equal protection clause prohibits a prosecutor from using
preenptory chall enges to exclude otherwi se qualified persons fromthe jury
panel sol ely because of their race. See Devose v. Norris, 53 F.3d 201, 204
(8th Cir. 1995) (citing Batson, 476 U S. at 96.) Under Batson, after a
defendant nakes a prima facie case of racial discrinmnation in the

governnent’s use of preenptory challenges, the burden shifts to the
governnent to offer a race-neutral reason for the strikes. See Troupe, 72
F.3d at 76 (citing Purkett v. Elem 115 S. &. 1769, 1770 (1995)). |If the
governnent gives a race-neutral reason, the reviewi ng court nust decide

whet her t he defendant has proven purposeful discrinination by evaluating
t he persuasi veness of the proffered reason. See id. (citations onmitted).

Prosecutors need only support their actions with reasons that are not
i nherently discrimnatory, regardl ess of whether the reasons nakes sense.
Elem v. Purkett, 64 F.3d 1195, 1198 (8th Cir. 1995). The prosecutor’s

explanation “my be ‘inplausible or fantastic,” even ‘silly or
superstitious,’” and yet still be ‘legitimte,’” but “cannot be a nere
denial of racial notive or nere affirmation of good faith.” ld.

Whet her a race-neutral explanation is a pretext for discrinination
is a question of fact. G bson v. Bowersox, 78 F.3d 372, 374 (8th Gr.)
(citing Jones v. Jones, 938 F.2d 838, 841 (8th GCir. 1991)), cert. denied,
117 S. Ct. 158 (1996). Wile in habeas proceedings in federal courts,
factual findings of the state court are presuned to be correct if they are

“fairly supported by the record”, id., we review the District Court's
findings of fact under the clearly erroneous standard. Sawheny v. Pioneer
H -Bred Int'l, Inc., 93 F.3d 1401, 1407 (8th Cir. 1996). Since the

District Court conducted the evidentiary hearing in this case, we review
its factual findings under the clearly erroneous standard. See Reeves



v. Hopkins, 102 F.3d 977, 979 (8th Gr. 1996) (“In this section 2254 habeas
corpus action, we review the district court’s factual findings for clear
error and its |legal conclusions de novo.")

Gee complains that three stricken African-Anerican panel nenbers
(Adans, Barnes, and Butler) shared a commpn trait with a white nenber
(Kueker) who was not stricken -- each had a relative in jail. At the
evidentiary hearing, the prosecutor stated that Kueker had qualities not
shared with the other stricken jurors: Kueker knew a |aw enforcenent
officer that the prosecutor knew, she held her incarcerated brother
responsi ble for his confinenent; and both she and her nother had been
victims of a crime simlar to that for which Gee was on trial. These
reasons nmade her a nore desirable juror for the prosecution. Mreover,
Butl er and Barnes had | aughed in response to voir dire questions, and the
prosecutor did not consider Adans to be a “pro-state” juror. The defense
perenptorily struck Kueker

Wil e the Governnent argues here that Gee has failed to denpnstrate
even a prinma facie case of discrimnation, we need not reach that issue as
we find that the Governnent successfully articulated non-discrininatory
reasons for its conduct. There is nothing in the record to convince us that
the District Court’s factual findings on this issue were clearly erroneous.
W concur with the District Court’s finding that the race neutral reasons
proffered by the prosecution were non-pretextual

Disnissal of Rule 29.15 Mdtion as Untinely

Cee argues that he was denied his right to equal protection and due
process when the trial court dismissed his Rule 29.15
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notion as untinely.” He alleges that he deposited his papers with the
proper prison authorities in a tinely fashion. The papers, however, did not
reach the court in time. Wen he learned that the court had not received
them he submitted an affidavit explaining that he had tinely deposited his
notion papers with prison officials. Nevert hel ess, the state court
dismssed his notion as untinely. CGee alleges that such a rigid application
of the rule operates to “suspend the wit of habeas.”

Cee’'s argunent on this point is without nerit. As the District Court
correctly pointed out, “an infirmty in a state post-conviction proceeding
does not raise a constitutional issue cognizable in a federal habeas
petition.” Jolly v. Gammon, 28 F.3d 51, 54 (8th Cir.)(quoting WIlianms-Bey
v. Trickey, 894 F.2d 314, 317 (8th Cir. 1990)), cert. denied, 115 S. .
462 (1994).

| neffective Assistance of Counsel

Last, CGee argues that he was denied his right to effective assistance
of appellate counsel because his attorney failed to argue that the trial
court erred in allowing the prosecutor to “elicit” the statenent from
detective Cayton that the brown Cadillac was “stolen.” The trial court
offered to instruct the jury to disregard this statenment, but defense
counsel never accepted the offer. Cee did not raise this argunent in
either of his nmotions for a newtrial.

In order to obtain relief for a claimof ineffective assistance of
counsel, Gee nust denonstrate both that his

‘M ssouri Rule 29.15 (b) states that a notion to vacate, set
asi de, or correct judgnent or sentence is due wthin thirty days
fromthe filing of the transcript of the trial for purposes of
t he appeal .
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attorney’s representation fell below an objective standard of
reasonabl eness and that he was prejudiced by this deficient perfornmance.
See Parker v. Bowersox, 94 F.3d 458, 461 (8th Cr. 1996) (citing Strickland
v. Washington, 466 U S. 668, 687-88, 194 S. C. 2052, 2064-65 (1984)),
petition for cert. filed, No. 96-7729 (Jan. 13, 1997); see also Harris v.
M ssouri, 960 F.2d 738, 740 (8th Cir. 1992) (applying Strickland test to
conpl aint of ineffective appellate counsel). Appel | at e counsel 's conduct

is to be evaluated in light of the circunstances of the case. Pollard v.
Del o, 28 F.3d 887, 889-90 (8th Gr.), cert. denied, 115 S. C. 518 (1994).
Reasonabl e appel |l ate strategy requires an attorney to limt the appeal to

t hose i ssues counsel determ nes have the highest |ikelihood of success. See
Parker, 94 F.3d at 462.

Because Gee did not raise the issue of the admissibility of
Cayton's statenent in either of his notions for a newtrial, the appellate
court’s review of the statement would have been limted to plain error. See
State v. Smart, 907 S.W2d 275, 277 (Mo. C. App. 1995) (“This failure to
include the issues in his notion for new trial neans that we can review

themonly as plain error . . .”) Mreover, not having sought a curative
instruction, see State v. Mller, 870 S W2d 242, 245 (Mc. Ct. App. 1994),
it is unlikely that appellate counsel would have prevailed on this issue.

In light of these circunstances, CGee has not denonstrated either
that his appellate counsel’s conduct was objectively unreasonabl e, or that
it affected the outcone of his appeal.® See Reese v. Delo, 94 F.3d 1177,
1185 (8th Cir. 1996) (noting that appellate counsel’s conduct was not

unr easonabl e when counse

8 Thi s conclusion is bolstered by our determination that the
adm ssion of Clayton’s statenent itself was not a constitutional
vi ol ati on.
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failed to raise issue that would have been reviewed at the court’s
discretion and for plain error.) As he is required to denpnstrate both to
prevail on this argunent, he cannot succeed here.
The judgnment of the District Court is affirned.
A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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