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Bel i nda Fl anery appeals the denial of Supplenental Security |ncone
(SSlI) benefits. Because we find the Conmissioner’s decision is not
supported by substantial evidence in the record as a whole, we reverse and
remand for an award of benefits.

The Honorable Donald D. Alsop, United States District Judge
for the District of Mnnesota, sitting by designation.



. BACKGROUND

Flanery is a twenty-six-year-old woman with a sei zure di sorder and
borderline intellectual functioning. She suffers from both grand mal
sei zures? and psychonotor seizures.® She has a ninth-grade education and
has never been enployed. Flanery applied for SSI benefits in 1992,
all eging disability since 1983 due to epilepsy and nental problenms. Her
application was denied initially and on reconsideration. She then
requested a hearing before an administrative | aw judge (ALJ).

At the hearing, Flanery testified that on nbost days she has severa

nervous spells or “fits.” Wienever one of these “spells” occurs, her hands
draw up, her eyes roll, and she cannot conprehend what i s happeni ng around
her. These episodes |ast for about a nminute foll owi ng which she has no
recollection of them and has to rest for half an hour. Her daily
activities, on good days, include preparing neals for her three children
and |ight housework. She said these activities sonetines provoke a
“spell.” She is so tired after housecl eaning that she suffers severe

headaches and sonetines seizures. As a result, she stated that she “lays
around” nost of the tinme. She is unable to drive.

2A grand mal seizure is characterized by a | oss of
consciousness with generalized tonic-clonic seizures. Dorland's
Il lustrated Medical Dictionary 567 (28th ed. 1994). A tonic-
clonic seizure is a spasmconsisting of a convul sive tw tching of
the nuscles. 1d. at 1719.

3Psychonot or sei zures are characterized by variabl e degrees
of i npairment of consciousness and performance of a series of
coordi nated acts which are out of place, bizarre, and serve no
useful purpose, for which the victimis amesic. Dorland’'s
I[Ilustrated Medical Dictionary at 567.
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Fl anery’ s husband al so testified at the hearing. He stated that he
wi tnessed eight “spells” in a one-hour period the previous day. H s
description of the spells was sinilar to that of his wife. He estinated
that the spells generally occur five or six tines a day, nore often when
she is active. The record contains statenents of other people who have

wi t nessed one or nore of Flanery's “seizures,” “convul sions,” “blackouts,”
or “spells.” These witnesses described Flanery trenbling, staring into
space, jerking her head, and being unable to renenber the episode. In

addition, the record shows that Dr. Russell L. D xon, a psychol ogist, also
wi tnessed Fl anery having both a grand nal seizure and a shorter jacksonian
sei zure, * during which she stared ahead bl ankly, ground her teeth, rotated
her head and jerked slightly several tines.

The mnedi cal evidence shows that Flanery suffers fromboth grand nma
sei zures and psychonotor or focal seizures. She was first treated for a
sei zure di sorder when she was thirteen years old. She was treated with an
anti-convul sant nedication that apparently controlled her grand nal
seizures. In 1991, Flanery's treating physician, Dr. Gary R Goza, noted
that Flanery continued to suffer from*“spells” involving a sudden | oss of
menmory and conprehensi on. The frequency of the spells varied--she
soneti mes woul d not have any for a few days and sonetines had several in
a day. Dr. Goza's diagnosis was “seizure disorder, generalized

4Jacksoni an epil epsy is characterized by focal notor
seizures with unilateral clonic novenents (alternate contraction
and rel axation of nuscles) that start in one group of nuscles and

spread systematically to adjacent groups. Dorland’s Illustrated
Medical Dictionary at 567. A focal notor seizure is a sinple
partial seizure consisting of a spasmof a nuscle group. [|d. at
1503.
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sei zures appear to be well-controlled,” although at that tine he questioned
whet her Flanery might still be having partial seizures.®

An EEG |l ater in 1991 showed abnormal brain function. Dr. Goza noted
a pattern of brain activity which is “sonetines seen in patients with
generalized seizure disorders.” 1In a Septenber 1992 letter to the state
disability office, Dr. Goza stated that Flanery suffers from “epi sodes of
transient inability to respond, partial conplex seizures, and occasi ona

grand mal seizures.” In a February 1993 letter, Dr. Goza stated that
Fl anery suffers from partial conplex seizures that |ast about fifteen
seconds and occur several tinmes a week. |In Decenber 1993, Dr. Goza's notes

again indicate that Flanery “otherw se continues to have epi sodes al nost
every day where she feels her eyes are fluttering and she is unable to
respond appropriately for a short tine but doesn't |ose consciousness.”

A neurologist, Dr. Peggy J. Brown, exanined Flanery in 1994. Dr.
Brown reported that Flanery's “seizure disorder sounds like it is
consistent with conplex partial seizures with secondary generalization.”
Dr. Brown also noted that the results of Flanery’'s August 1994 EEG were
consistent with conplex partial epilepsy and noted that Flanery's seizures
were “not conpletely

There are two types of partial seizures: 1) a conplex
partial seizure is associated wth a disease of the tenporal |obe
and characterized by varying degrees of inpairnment of
consci ousness; the patient perfornms automatisnms and is |ater
amesic for them 2) a sinple partial seizure is the nost
| ocalized type of partial seizure; synptons are varied and
i nclude notor synptons as in a focal notor seizure. Dorland’ s
IIlustrated Medical Dictionary at 1503.
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controlled on Tegretol or Dilantin.”® |n Decenber 1994, Dr. Brown again
characterized Flanery's seizures as “poorly controlled.”

A vocational expert testified at the hearing. He was asked whet her
there were jobs in the national econony that a person of Flanery's age and
wor k experience, with seizures controlled by nedication, could performif
she were limted to “unskilled work which consists of nothing nore than
sinple repetitive tasks done under sinple direct concrete supervision” with
i nterpersonal contact linmted to “no nore conplex than that necessary to
carry out the sinple and direct concrete instructions” and where the work
“can be perforned without working at heights, around dangerous nmachi nery,
whi ch does not require driving of a vehicle nor the carrying of a firearm?”
He responded that such jobs, for exanple those of house cleaners or child
care workers, exist in the national econony. The vocational expert was
t hen asked, by Flanery’'s counsel, whether jobs existed for a person of
Fl anery’ s age and experience who had infrequent grand nal seizures and four
to five petit nmal seizures’” a day that required her to rest for up to
thirty mnutes after each seizure. The vocational expert stated that there
were no such jobs in the national econony.

The ALJ found that although Flanery suffers from a severe seizure
di sorder and borderline intellectual functioning, she does not have a
di sorder that neets or equals the listing of

®Tegretol and Dilantin are anti-convul sant and anti -
epi l eptic nedications. Physician’s Desk Reference 603 & 1837
(49t h ed. 1995).

A petit mal seizure, also known as an absence sei zure,
consists of a nonentary break in consciousness of thought or
activity, often acconpani ed by automatisns or clonic novenents,
especially of the eyelids. Dorland' s Illustrated Medical
Dictionary at 1502.
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presunptively disabling inpairnents. In naking that finding, he noted that
“the medical record shows that the claimant’s seizure disorder is under
good control with Dilantin” and that “the nedical findings that are present
are not consistent with the disabling |evel of seizures alleged by the
claimant.” He discounted Flanery's testinony regarding daily seizures as
inconsistent with her daily activities and found her “subjective
al | egations are not borne out by the overall record and are found not to
be fully credible.” The ALJ also discounted Flanery's husband' s account
of the seizures as based on an uncritical acceptance of Flanery's
conplaints and notivated by a desire to help her obtain benefits. The ALJ
thus found that Flanery has the residual functional capacity to performa
wi de range of mediumwork, such as that of a child care worker or a house
cl eaner. The Appeals Council affirnmed the decision, as did the district
court.

On appeal, Flanery contends that the ALJ's decision is not supported
by substantial evidence. She argues that her inpairnment neets or equals
the presunptively disabling condition listed in Section 11.03 of the
Appendix 1 to Subpart P of 20 CF.R Part 404 (“the Listings”) which
describes disability by reason of epilepsy with m nor notor seizures.?®

8Fl anery al so suffers fromepilepsy with grand nal seizures
as described in Section 11.02 of the Listings. However, the
record supports the ALJ's finding that Flanery’'s grand nma
sei zures are controlled by nedication and Fl anery does not
di spute that finding. Accordingly, her inpairnment does not neet
or equal the disability listed in Section 11.02.
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1. DI SCUSSI ON

Qur task on appeal is to deternmne whether the Comr ssioner’'s
decision is supported by substantial evidence in the record as a whole.
Sieners v. Shalala, 47 F.3d 299, 301 (8th Cir. 1995). 1In our review of the
record, we thus consider evidence that detracts fromthe decision as well

as evidence that supports it. [|d. Substantial evidence is less than a
preponder ance, but enough that a reasonable nmind mght find it adequate to
support the concl usion. (berst v. Shalala, 2 F.3d 249, 250 (8th Cir
1993).

Under the Conmi ssioner’'s regulations, the disability deternination
i nvol ves step-by-step analysis of any current work activity, the severity
of the claimant’s inpairnents, the claimant’s residual functional capacity
and age, education and work experience. 20 C. F.R § 404.1520(a); Braswell
v. Heckler, 733 F.2d 531, 532 (8th G r. 1984). If the claimnt suffers
froman inpairment that is listed in the Listings or is equal to such a
listed inpairnent, the claimant wll be deternmined disabled wthout
consi deri ng age, education, or work experience. Braswell, 733 F.2d at 533.

To be considered presunptively disabled under Section 11.03 of the
Li stings, a claimant nust have seizures that are docunented by an EEG and
by detail ed description of a typical seizure pattern with all associated
phenonena. 20 C.F.R Pt. 404, App. 1, Subpt. P 8§ 11.03 (1996). These
sei zures must occur nore frequently than once a week in spite of at |east
three nonths of prescribed treatnent. 1d. The seizures nust be
acconpani ed by an alteration



of awareness or loss of ~consciousness and transient postictal?®
mani f estati ons of unconventional behavior or significant interference with
activity during the day. |d.

Flanery's condition neets all of these requirenents. Her seizures
are docunented by abnornmal EEGresults. Flanery and her husband testified
that her seizures occur nmore often than once a week. The Flanerys
testified that the seizures involve alteration of awareness and
significantly interfere with daily activities. This testinony is further
supported by the statenents of other seizure witnesses and by the report
of a doctor who wtnessed a seizure. None of that testinobny is
contradicted in the record.

Furthernore, the nedical evidence uniformy denonstrates that Fl anery
has seizures that are consistent with partial conplex epilepsy. The ALJ
pl aced i nordi nate enphasis on an isolated statenent by Dr. Goza in 1991
that Flanery's seizures were controlled by nedication. Read in context,
that statement refers only to her grand mal seizures and not to her
“spells” or petit mal seizures. The statenment is immediately foll owed by
a sentence regarding the continued occurrence of the “spells.” Although
initially hesitant to label the spells as seizures, Dr. GCoza later
di agnosed the episodes as partial conplex seizures following Flanery's
abnor mal EEG

In addition, the ALJ inproperly discounted nedical diagnoses as
havi ng been based only on Flanery’'s own recitation of events. A patient’'s
report of conplaints, or history, is an essential diagnostic tool. See,
e.qg., Brand v. Secretary of the Dep’'t of

%Postictal means occurring after a seizure or sudden attack.
Dorland’s Illustrated Medical Dictionary at 1340.
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Health, Educ. and Wl fare, 623 F.2d 523, 526 (8th Cr. 1980) (“[a]ny
nmedi cal diaghosis nust necessarily rely upon the patient’s history and

subj ective conplaints”). There is nothing in this record to suggest that
Fl anery’s nedi cal professionals should have doubted Flanery’'s word. Her
clai med synptons are consistent with objective tests (the EEG, the nature
of her disorder, and eyew tness testinony.

Moreover, we find that Flanery’'s account of her daily activities is
not inconsistent with a disabling seizure disorder. She testified that,
al t hough she can sonetines care for her own needs and those of her three
children, her days are often interrupted by seizures and by her need to
rest afterward. These epi sodes nmay not be totally disruptive in a hone
envi ronnent, but could hardly be accommodated in the workplace. 1In short,
the record overwhel mingly supports a finding of disability.?®

Because we find Flanery disabled on this record, we nust consider the
renmedy. We find that the record supports an award of benefits. Even if
Flanery’s condition did not neet the Listings, the evidence shows that
there would be no jobs in the national econony that Flanery could perform
If the record contains substantial evidence supporting a finding of
disability, a

0\ note that this action could al so be reversed on the
ground that the hypothetical posed to the vocational expert did
not contain all of Flanery' s inpairnents that are supported by
the record. See, e.qg., Stout v. Shalala, 988 F.2d 853, 855 (8th
Cir. 1993) (the ALJ's hypothetical mnust include those inpairnents
that are substantially supported by the record). Flanery’'s
partial conplex seizures are supported by the record and she was
entitled to have the vocational expert consider themalong with
her other inpairnments. 1In |light of our disposition, and because
Fl anery’ s counsel elicited evidence of the effect of the partial
conpl ex seizures on her enpl oynent prospects, we need not further
di scuss the issue.
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reviewi ng court nay reverse and rermand to the district court for entry of
an order granting benefits to the claimant. Andler v. Chater, 100 F.3d
1389, 1394 (8th Cir. 1996). Under the circunstances, we find further

hearings would nerely delay benefits; accordingly, an order granting
benefits is appropriate. 1d.

[11. CONCLUSI ON

For the reasons stated above, we reverse and instruct the district
court to remand to the Commi ssioner for an award of benefits.

ALSOP, District Judge, dissenting.

Because | do not agree with the mpjority that the substantial
evidence in the record shows that Flanery neets all of the requirenents
under Section 11.03 of the Listings, | respectfully dissent. As the

majority notes, Listing 11.03 lays down the requirenents for Epil epsy-M nor
Mot or seizures. |t provides:

Epi | epsy-M nor notor seizures (petit mal, psychonotor, or
focal), docunented by EEG and by detailed description of a
typical seizure pattern, including all associated phenonena;
occurring nore frequently than once weekly in spite of at |east
3 nonths of prescribed treatnent. Wth alteration of awareness
or loss of consciousness and transient postictal manifestations
of unconventional behavior or significant interference with
activity during the day.

As the mpjority points out there is evidence of seizures docunented by
abnormal EEG results, however, the substantial evidence on the record does
not show that Flanery has experienced these seizures with the frequency
required in the listing. The mpjority found that
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the testinony of Flanery and her husband showed that she had seizures
occurring nore than once weekly. The ALJ discredited the testinony of
Fl anery’s husband finding it was based upon an uncritical acceptance of
Fl anery’s conplaints and notivated in part by the desire to see her obtain
benefits. Tr. 22. He discounted Flanery's subjective conplaints, finding
they were inconsistent with the nedical findings and Flanery's functional
limtations. Id. Questions of credibility are for the trier of fact and the
Court usually defers to such a finding if the ALJ explicitly discredits a
claimant’s testinony and gives good reason for doing so. See Dixon v.
Sullivan, 905 F.2d 237, 238 (8th Cir. 1990). Here the ALJ did both.

The majority found the testinony of Flanery and her husband was
supported by statenents from other w tnesses and a doctor who w tnessed a
seizure. Wile these statenents show that Flanery experienced sei zures,
none show t hat the seizures occurred nore frequently than one weekly.

| cannot agree with the majority that the nedical evidence shows that
Fl anery neets the 11.03 Listing. The majority relies upon a statenment nade
by Dr. Goza in 1991 to establish that Flanery has partial seizures. |
di sagree that Dr. Goza's 1991 statenent supports such a finding. Even if
his statenent that Flanery's “seizures appear to be well controlled”, Tr.
180, is understood as the mpjority proposes to refer only to Flanery's
grand mal seizures, the statenent does not indicate that Flanery was
experiencing uncontrol |l ed frequent petit nal seizures. Dr. Goza indicated
that he had “sone question whether she still may be having partial
seizures”. 1d. A statenent Dr. Goza nmade in 1993 reiterated his doubts
about whether Flanery was experiencing partial seizures. Tr. 246. In that
st atenent he observed that it
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was difficult to be certain whether episodes Flanery clained to be having
alnost daily, in which “her eyes are fluttering and she is unable to
respond appropriately for a short time but doesn’'t | ose consciousness,” are
partial seizures. |d.

The only other nedical evidence offered to show that Flanery neets
the 11.03 Listing is a statenent nmade in August 1994 by a neurol ogist, Dr.
Brown, who after talking with Flanery and revi ewi ng her history stated that
her sei zures had been poorly controlled on the drug she was taking. Tr.
252. The ALJ found that the neurologist's statenent was based upon
Fl anery’s subjective conplaints and discredited it. As the ALJ had found
the testinony of frequent uncontrolled seizures from Flanery and her
husband was not credible, the ALJ could properly conclude in the absence
of nedical evidence that a report based upon such testinony was unreliable.

The evidence of Flanery's daily activities also shows she does not
neet the listing requirenment. The record shows that she takes care of a
house and three children, and does the cooking, laundry, and other
househol d chores. She has no restrictions on daily activities from her
physician, other than her use of an autonobile, heavy nmachinery, and
firearms.

The substantial evidence in the record does not show that Flanery
neets the listing requirenents of 11.03 and therefore | would affirmthe
district court’s affirmance of the denial of SSI benefits by the
Conmi ssi oner based upon substantial evidence in the record as a whol e.

-12-



A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.

-13-



