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BOMWAN, Circuit Judge.

Francis H Dupre brought this age discrimnation action agai nst Fru-
Con Engineering Incorporated and Fru-Con Construction Corporation
(collectively Fru-Con) under the Age Discrimnation in Enploynent Act, 29
U S C 88 621-634 (1994), and the Mssouri Human R ghts Act, M. Rev. Stat.
88 213.010-213.137 (1994). The case proceeded to trial, the jury returned
a verdict in favor of Fru-

The Honorabl e John B. Jones, United States District Judge
for the District of South Dakota, sitting by designation.



Con, and the District Court? entered judgnent in accordance with the
verdict. Dupre appeals and we affirm

Dupre began working for Fru-Con Engineering in 1986, at age fifty-

four, as a nanager of business developnent. |In May 1987, he was naned vice
president of Fru-Con Construction (the parent conpany of Fru-Con
Engi neering) and senior vice president of Fru-Con Engineering. By My
1993, in addition to his senior vice president status with Fru-Con

Engi neering, Dupre was one of that corporation's four division managers.
However, in May 1993, Dan Ansden, then-president of Fru-Con Engi neering,
relieved Dupre of his positions as division nanager and senior vice
president and offered Dupre a position as a senior project nanager.
Shortly thereafter, on June 10, 1993, Ansden terni nated Dupre’'s enpl oynent
with Fru-Con Engineering. Ansden states that his decision was based upon
Dupre’'s poor performance as division nmanager, his inability to devel op new
busi ness, the availability of better qualified and nore experienced senior
proj ect nmanagers, and the unavailability of a suitable position for Dupre
at Fru-Con Engi neeri ng. Dupre contends that the decision was based in
significant part on his age. H s evidence in support of this contention
includes the firing of John Linton, the only other division manager over
age sixty, the day before Dupre’s termnation. The D strict Court excluded
the proffered testinony of Hugh Weikart, a fornmer Fru-Con Construction
enpl oyee, that the person who was Fru-Con's director of human resources at
the time of Dupre’'s firing had made comments several vyears earlier
suggesting that the conpany’'s owners would not |like a fifty-five-year-old
j ob candi date because of his age.

2The Honorable Mary Ann L. Medler, United States Magistrate
Judge for the Eastern District of Mssouri, who presided over the
case with the consent of the parties in accordance with 28 U S. C
8 636(c) (1994).
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On appeal, Dupre argues that the District Court erred by (1)
instructing the jury that Linton's lawsuit had been decided adversely to
himon the nerits and that Linton's discharge could not be considered to
raise an inference of age discrinination; (2) excluding Wikart's
testinony; and (3) instructing the jury that it could not second guess Fru-
Con’ s busi ness decisions or question its neans used to achieve a legitinmate
goal. Dupre further clains that the cumulative effect of these errors was
to preclude a verdict in his favor.

Dupre contends that the District Court erred in instructing the jury
tolimt its use of the testinony of John Linton. Linton, |ike Dupre, sued
Fru- Con for age discrimnation. Li nton’s case, however, did not survive
Fru-Con’s notion for summary judgrment because the district court found that
Linton had failed to establish a prima facie case of age discrimnation.
Specifically, that court determ ned that, because Linton's duties were
assunmed by an existing Fru-Con enployee, Fru-Con had not attenpted to
replace Linton with a younger person. See Linton v. Fru-Con Constr. Corp.
No. 4:94Cv1635, Menorandum and Order at 12 (E.D. Mb. Dec. 8, 1995) (order
granting sumary judgnent). Dupre, on the other hand, was replaced. Wary

of the potentially prejudicial effect of Linton's testinbny in this case,
Fru-Con filed a notion in limne to exclude testinobny of Fru-Con’'s alleged
di scrimnation towards Linton. The District Court granted in part and
denied in part Fru-Con’s notion. In addition, the court, in Instruction
7, instructed the jury as follows:

You have heard evidence from John Linton, a forner
enpl oyee of defendant Fru-Con Engineering, Inc. (“FCE"),
regarding the fact of his termnation fromFCE and that he,



like the plaintiff, filed a lawsuit alleging he was
di scrimnated against because of his age. You are
instructed that M. Linton’s |lawsuit has been deci ded on
the nmerits resulting in a final judgnent in favor of the
defendants. The fact that M. Linton was di scharged cannot
be considered by you to raise an inference that the
plaintiff was discrimnated agai nst because of his age.

Dupre argues that this instruction is prejudicial in that it inforns the
jury that Linton's suit was decided on the nerits and in that it instructs
the jury that Linton's suit cannot be used to raise an inference of age
di scri mnation.

Fru-Con argues that Dupre did not preserve for appeal its argunents
concerning Instruction 7. Federal Rule of Gvil Procedure 51 provides that
“[nJo party may assign as error the giving or the failure to give an
instruction unless that party objects thereto before the jury retires to
consider its verdict, stating distinctly the natter objected to and the
grounds of the objection.” “[T]he purpose of Rule 51 is to conpel
litigants to afford the trial court an opportunity to cure [a] defective
instruction and to prevent litigants fromensuring a newtrial in the event

of an adverse verdict by covertly relying on the error.” Mssouri Pac

RR v. Star Gty Gavel Co., 592 F.2d 455, 459 (8th G r. 1979), quoted in
Barton v. Colunbia Mut. Cas. Ins. Co., 930 F.2d 1337, 1341 (8th Gr. 1991).
Rule 51 requires a litigant to state distinctly the specific objections to

a jury instruction before the jury retires; otherwise, a litigant waives
the right on appeal to object to a jury instruction on those grounds, see
Commercial Property Invs., Inc. v. Quality Inns Int’'l, Inc., 61 F.3d 639,

643 (8th Gr. 1995), and “we will reverse only if the instruction anounts
to plain error,” see Rolscreen Co. v. Pella Prods., 64 F.3d 1202, 1211 (8th
Cr. 1995).




Dupre’'s argunents concerning Instruction 7 were not properly
pr eserved. The District Court conducted extensive discussions off the
record in chanbers concerning the jury instructions. After these
di scussions, the judge and the attorneys returned to the courtroom where
the court infornmed the parties that it would go through the instructions
and “if we cone to [an instruction] that anybody has an objection about,

you can certainly nake your record on that objection.” Trial Tr.
vol. IV at 133. When Instruction 7 was read, Dupre’'s counsel nade a
“general objection” and stated, “[T]his instruction should not be given to
the jury at all.” 1d. at 134. This general objection was insufficient to
preserve the specific objections to the instruction that Dupre now seeks
to raise. See Denniston v. Burlington N., Inc., 726 F.2d 391, 393 (8th
Cir. 1984) (holding that general objection did not properly preserve the

particul ari zed grounds for objection raised on appeal).

Dupre contends that his argunents regarding Instruction 7 were
properly preserved through his unrecorded objection nmade in chanbers,
before the judge and | awyers returned to the courtroomto nake the record
on the objections. Dupre argues that Rule 51 does not require that
obj ections and the grounds therefor be on the record. To support this
position, Dupre cites Niehus v. Liberio, 973 F.2d 526, 529-30 (7th Cr.
1992). The court in N ehus determined that the defendants had sufficiently

preserved an objection for appellate review by properly objecting to the
chal l enged instruction in an unrecorded instructions conference conducted
in chanbers. Upon returning to the courtroom the trial court instructed
the lawers to nmake their objections on the record, but the court did not
tell the lawers to state the grounds for their objections on the record.
Accordingly, the Seventh CGCircuit held that the defense counsel’s
uncontradicted affidavit, stating that a sufficient record was nade in
chanbers, satisfied



Rul e 51, which does not explicitly provide that objections be made on the
record. Dupre’'s counsel simlarly filed with our Court an affidavit
stating that a sufficiently particularized objection was nade i n chanbers,
al beit off the record.

Ni ehus is of little help to Dupre. Initially, we note that N ehus
is not the lawin this Grcuit. Qur lawon this subject is crystal clear
to preserve an argunent concerning a jury instruction for appellate review,
a party nust state distinctly the matter objected to and the grounds for
the objection on the record. See, e.qg., Canpbell v. Vinjamuri, 19 F. 3d
1274, 1277 (8th Gr. 1994) (stating that “[s]pecific objection nmust be nade
on the record to preserve the error for appeal”); Farm and Indus. v.
Frazier-Parrott Commobdities, Inc., 871 F.2d 1402, 1408 (8th Cir. 1989)
(holding that only a plain error analysis is necessary where party “never

obj ected on the record to the court’'s failure” to give the requested
instructions); Fulton v. Chicago. Rock Island and Pac. R R, 481 F.2d 326,
339 (8th Gr.) (holding that conpliance with Rule 51 “requires that there
appear sonewhere in the record an objection specifically delineating the
objection and the grounds therefor”), cert. denied, 414 U S. 1040 (1973).°3

Moreover, Niehus is readily distinguishable. In Niehus, the trial court
instructed the attorneys “to nake [your] objections on the record.” 973
F. 2d

By filing an affidavit with this court detailing events
whi ch occurred off the record, Dupre’s counsel is seeking to
nodi fy the content of the record to disclose what counsel avers
actually transpired in the District Court. To acconplish this,
Dupre should have filed a notion with that court pursuant to
Federal Rule of Appellate Procedure 10(e). See Ratchford v.
Manchester Life & Cas. Managenent Corp., 679 F.2d 741, 746 n.9
(8th Cir. 1982) (agreeing with appellees’ position that appellant
shoul d have filed a notion under Federal Rule of Appellate
Procedure 10(e) to nodify record to reflect that an objection to
the chal |l enged instruction was nmade at an off-the-record
instruction conference). Accordingly, Fru-Con’s notion to strike
the affidavit of Dupre’ s counsel is granted.

-6-



at 529. |In the present case, the trial court instructed the attorneys to
“make your record on [your] objection.” Trial Tr. vol. IV at 133.
Pursuant to Rule 51, naking “your record” entails not only stating the
obj ection, but also stating the specific grounds for that objection. An
exam nation of the on-the-record di scussions concerning the remaining jury
instructions shows that neither counsel nerely rested on indefinite
obj ections without stating on the record the specific grounds therefor.
Id. at 135-141.4 Wien given the opportunity, Dupre’s counsel did not nake
his record regarding Instruction 7; therefore, the argunents he rai ses on
appeal are waived. See Arthur Young & Co. v. Reves, 937 F.2d 1310, 1333
(8th CGr. 1991) (concluding that party did not make its record when given

the opportunity during on-the-record proceedi ngs conducted after off-the-
record discussion between law clerks and counsel concerning proffered
instructions), cert. denied sub nom Ernst & Young v. Reves, 502 U S 1092
(1992), and aff’'d sub nom Reves v. Ernst & Young, 507 U S. 170 (1993).

Under plain error review we reverse “only if the error prejudices the
substantial rights of a party and would result in a miscarriage of justice
if left uncorrected.” Rush v. Snmith, 56 F.3d 918, 922 (8th Cir.) (en
banc), cert. denied, 116 S. C. 409 (1995). Dupre does not argue, nor do
we hold, that the giving of Instruction 7 was plain error

Dupre al so objects to jury Instruction 10, which provides:

4'n fact, in addressing Fru-Con’s objection to Instruction
9, Dupre’s counsel made it a point “to clarify [his position] for
the record.” Trial Tr. vol. IV at 136.
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In determning whether defendants’ legitimte non-
discrimnatory explanation for their decision to discharge
the plaintiff is pretextual, you may not second guess
def endant s’ busi ness deci sion nor question the neans they
used to achieve a legitimate goal. Further, under the |aw,
defendants have the right to termnate an enployee’s
services for a good reason, a bad reason, or for no reason
at all, as long as their reason for discharging the
plaintiff is not the plaintiff’s age.

Dupre takes issue wth the phrase “defendants’ legitimte non-
di scrimnatory explanation.” Dupre argues that Fru-Con had only a
proffered non-discrinmnatory explanation for its discharge decision and
that the conclusory |language in Instruction 10 thus misstates the | aw and
prej udi ces his case

Once nore, Dupre has failed to preserve his objection to an
instruction for appellate review . When asked to nmmke his record
concerning jury Instruction 10, Dupre’'s counsel stated:

Your Honor, the Plaintiff objects to Instruction Nunber 10
for the sane reason that we objected to Instruction Nunber
8, and that is, that taken in conjunction, the giving of
I nstructions 8 and 10 constitutes double instructing the
jury on not examning the, -- it’s double instructing the
jury on the enployer’s proffered reason for having
di scharged the Plaintiff.

Trial Tr. vol. IV at 138. The record does not show t hat Dupre ever argued
tothe trial court that Instruction 10 was prejudicial due to the absence
of words such as “stated” or “proffered,” which would serve to qualify
“defendant’s legitinmate non-di scrimnatory explanation.” As a result, his
obj ection on this ground has been waived, and we exanine only for plain



error. See Rolscreen, 64 F.3d at 1211.° CQur revi ew does not di scl ose such

an error.

SEven if the alleged error had been preserved for appellate
review, we would hold that any anbiguity created by the absence
of the desired prefatory | anguage was adequately cleared up
Wi thin Instruction 10 itself. Though hardly a nodel of clarity,
the instruction when read in its entirety is an accurate
statenent of the law. See Slathar v. Sather Trucking Corp., 78
F.3d 415, 418 (8th Cr.) (stating that jury instructions nust
adequately and fairly present the issues to the jury and that
“[a]l n enpl oyer has the right to nmake busi ness decisions, so |ong
as they are made in a nondiscrimnatory manner”), cert. denied,

117 S. C. 179 (1996). *“*Accordingly, we will not find error in
instructions sinply because they are technically inperfect or are
not a nodel of clarity.”” Ryther v. KARE 11, No. 94-3622, slip

op. at 28 (8th Gr. Mar. 6, 1997) (en banc) (quoting Hastings v.
Boston Mut. Life Ins. Co., 975 F.2d 506, 510 (8th Cr. 1992)).
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Dupre al so argues that he was prejudiced by the duplicative nature
of Instructions 8 and 10. In this instance, the alleged error was
preserved for appellate review “[When reviewing a claimof instructional
error, we consider the instructions in their entirety and deternine
whet her, when read as a whole, the charge fairly and adequately subnits the
issues to the jury.” Laubach v. Qis Elevator Co., 37 F.3d 427, 429 (8th
Cir. 1994). Repetitious instructions that place undue enphasis on a
certain aspect of a party's case so as to prejudice the jury require
reversal. See Dobson v. Bacon Transp. Co., 607 F.2d 805, 807-08 (8th Cir.
1979). Jury Instruction 8 provides:

Plaintiff’s claimis based upon two statutes, the federal
Age Discrimnation in Enploynment Act and the Mssouri state

Human Ri ghts Act. Both laws prohibit enployers from
intentionally termnating an enployee because of the
enpl oyee’s age. These laws are intended to prohibit

enpl oyers fromintentionally discrimnating agai nst persons
who are 40 years of age or older on the basis of their age.

However, these laws do not require that an enployer
retain those enpl oyees whomthe Court or the jury consider
nost qualified for the job. These laws require only that
the enployer’s decision not be based on age. When an
enpl oyer decides to discharge one enployee and not to
di scharge another and its determnation is reasonably
attributable to an honest and non-discrimnatory, though
partially subjective, evaluation of the enployee’s
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qualifications, no inference of a violation of the | aws can
be drawn.

Instruction 8 describes the purposes and the reach of the Age
Discrimnation in Enpl oynent Act and the M ssouri Human Rights Act, while
Instruction 10 nore directly deals with pretext. Taken as a whole, the
instructions fairly and adequately subnmitted the issues to the jury. See
Slathar v. Sather Trucking Corp., 78 F.3d 415, 418 (8th G r.) (standard of
review), cert. denied, 117 S. C. 179 (1996). W hold that the
instructions were not prejudicial and, though partially overlapping, did

not undul y enphasize Fru-Con’s “legitimate non-di scrimnatory explanation.”
See Tribble v. Wstinghouse Elec. Corp., 669 F.2d 1193, 1198 (8th GCir.
1982) (holding that challenged instructions in age discrimnation suit were

not prejudicial or needlessly repetitive where each instruction had a
di stinct objective, the allegedly repetitious instructions appeared only
twice and not consecutively, and each instruction correctly stated the
law), cert. denied, 460 U S. 1080 (1983).

Dupre next argues that the District Court erred in excluding from
evi dence Hugh Wikart’'s deposition testinony froma previous lawsuit. This
testinony states that Janmes Coleman, Jr., Fru-Con’s hunman resources
director at the tinme of Dupre's firing, previously had nade renarks
guestioni ng whether Fru-Con’s owners would want a fifty-five-year-old job
candidate. Dupre, however, has not taken appropriate steps to preserve
this issue for appeal

Federal Rule of Evidence 103(a) provides that “[e]rror may not be

predicated upon a ruling which . . . excludes evidence unless a substanti al
right of the party is affected, and . . . (2) . . . the
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substance of the evidence was nade known to the court by offer or was
apparent fromthe context within which questions were asked.” The record
contains neither an offer of proof nor a context w thin which questions
regarding Wei kart’s testinony were asked. 1In fact, Dupre can point to only
a District Court minute entry granting Fru-Con's notion in linmne to
exclude Weikart's testinony for support in the record that the court was
even aware of this testinony.?®

Dupre argues that an offer of proof was unnecessary, and that in any
event an offer of proof was nade. Dupre contends that because the District
Court unconditionally granted Fru-Con's notion in linmne to exclude
Wei kart’'s testinony, this issue is preserved for appeal even absent an
of fer of proof. W disagree. “One of the nbst fundanental principles in
the | aw of evidence is that in order to challenge a trial court’s exclusion
of evidence, an attorney nust preserve the issue for appeal by naking an
offer of proof.” Holst v. Countryside Enters., Inc., 14 F.3d 1319, 1323
(8th Cir. 1994) (noting that, even if pretrial notion in linmne was

i ntended to exclude certain evidence at trial, wi thout an offer of proof,
argunent concerning exclusion of the evidence was not preserved for
appeal ). Dupre clains, however, that an offer of proof was nade, but
unbeknownst to him it was unrecorded. W will only consider an offer of
proof contained in the record. See Potts v. Benjam n, 882 F.2d 1320, 1323
(8th CGr. 1989) (determining that it was incunbent upon party chall engi ng

excl usi on of evidence to

®*Absent fromthe record is anything fromwhich we can
determ ne the reasons for the court’s ruling excluding Weikart’s
testinmony. Dupre clains that “[t]he district court ruled that
the proffered evidence was too renote in tine to have probative
value.” Appellant’s Br. at 6. To support this assertion,
however, Dupre cites “Tr. at,” with no page reference. Dupre
needed to take appropriate steps to make this ruling part of the
record. See Fed. R App. P. 10. Wthout a record of the trial
court’s reasons for the challenged evidentiary ruling, a
meani ngful review of that ruling is extrenely difficult.
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pl ace such evidence into the trial record by offer of proof); see also
United States v. Cark, 918 F.2d 843, 847 (9th Cr. 1990) (hol ding that,
despite the contention that an offer of proof was nade off the record

i ssue regarding exclusion of evidence was not preserved for appellate
revi ew where no offer of proof appeared in the record), overruled on other
grounds by United States v. Keys, 95 F.3d 874, 878 (9th Cr. 1996) (en
banc), petition for cert. filed, 65 U S.L.W 3507 (U. S. Jan. 9, 1997) (No.
96-1089). Absent a proper offer of proof, we “review under the plain error

standard and reverse only if there has been a miscarriage of justice.”
Wllians v. Wal-Mart Stores. Inc., 922 F.2d 1357, 1362 (8th Cr. 1990).
The plain error exception “nust be confined to the nost conpelling cases,

especially in civil, as opposed to crimnal, litigation.” Johnson v.
Ashby, 808 F.2d 676, 679 n.3 (8th Cr. 1987). This is not such a case.

Even if this issue had been properly presented to the District Court
and preserved for appeal, we would be unable to say that the District Court
abused its discretion in refusing to adnit Wikart’'s testinony. See
Slathar, 78 F.3d at 419 (standard of review). The tenporal renoteness of
the remarks in question (four years before Dupre’'s firing) and the other
circunstances of the case support the exclusion of Wikart’'s testinony
under either Federal Rule of Evidence 402 (rel evance) or Federal Rul e of
Evi dence 403 (probative val ue substantially outwei ghed by danger of unfair
prejudice). See Slathar, 78 F.3d at 419-20 (determining that court did not
abuse its discretion in excluding testinony of forner hunman resources
manager where she did not participate in the decision to ternminate
plaintiff, her comments occurred after the term nation decision was nade,
and her comments would be quite prejudicial but have no direct bearing on
an i ssue to be decided).
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Finally, Dupre argues that the ~cunulative effect of the
aforermentioned errors was to preclude a verdict on his behal f. Because we
have determined that these alleged errors are either unpreserved or are
otherwi se without nerit, this argunent nust fail.

V.

The judgnent of the District Court is affirned.

A true copy.
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CLERK, U. S. COURT COF APPEALS, EIGHTH CIRCU T

- 14-



