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Martin O G erde appeals his conviction for conspiring to defraud an
agency of the United States in violation of 18 U . S.C. § 371 (1994). He
argues that the evidence was insufficient to support his conviction, that
the district court! erred in admtting hearsay evidence at his trial, and
that the district court erred in determning his sentence. W affirm

The Honorable David S. Doty, United States District Judge for
the District of M nnesota.



The charges in this case arose from a conspiracy to defraud the
United States Departnent of Housing and Urban Devel opnent (HUD) in order
to obtain HUD funds. The United States Congress annual |y appropriates tax
dollars to HUD for the Comrunity Devel opnent Bl ock Grant Program which
includes the Small Cities Gant Program HUD releases the Small Cities
Gant Programfunds to the states, which in turn nake the funds avail abl e
to comunities to establish new econonic devel opnent. The M nnesota
Departnment of Trade and Econom ¢ Devel opnent (MDTED) is the M nnesota
agency in charge of disbhursing these HUD funds, in accordance with HUD
rul es and regul ati ons.

Carkfield Drying, Inc. (CDI) was a M nnesota corporation established
by two brothers, Clark Field and Richard Field, to operate a whey drying
plant located in darkfield, M nnesota. The Field brothers sought
financing for the purchase of equi pnent and for other operational costs for
the new plant. On behalf of CDI, the brothers approached the City of
Clarkfield to apply for a $282,000 | oan through the HUD Small G ties G ant
Program In their application for the HUD funds, the Field brothers stated
that to be successful, CD would require, anong other things, an additional
$292,000 of private financing. When the city applied to MDTED for the
pur pose of loaning the funds to CDI, MDTED responded that before it would
rel ease the HUD funds, it would need proof through a |loan commtnent |etter
that CDI had obtained the private financing. In addition, under the
fundi ng agreenent between the city and CDI, CDI would have to prove that
the noney fromthe private financing had been spent on CD equi pnent and
that the Gty of darkfield would be in the first security position on the
CDl equi pnent.



The Field brothers proceeded to seek private financing for CDI.
After unsuccessfully pursuing other avenues of obtaining the noney,? the
Field brothers sought a $292,000 |oan fromthe Bonanza Vall ey State Bank
(the bank) in Brooten, M nnesot a. Ri chard Field approached Martin G erde,
the president of the bank who had a | ong-standing rel ationship with Field,
for aloan. Gerde refused to loan the funds to CDI, however, because the
Gty of Adarkfield was out of the bank's service area (90 mles away), CDI
was a new conpany, and G erde had no experience with Cark Field, who was
to run the operation.

Cark and Richard Field then proceeded to create a corporation naned
M nnewaska Capital |nvestnent, Inc. (M nnewaska), in d enwood, M nnesot a,
a city within the bank's service area. M nnewaska was a hol ding and
| easi ng conpany for CDI, with Richard Field naned as president and d ark
Field named as treasurer. The Fields then approached G erde for a $292, 000
bank loan to M nnewaska, to provide private financing for CDI. g erde
approved the loan, wthout requiring the Fields to fill out a |oan
application or to submt any evidence of M nnewaska's financial status.

The transactions between Gerde (on behalf of the bank) and the
Fields (on behalf of CDI and M nnewaska) took place on August 21, 1989, and
proceeded as follows. First, the bank | oaned

2At one point, dark and Richard Field obtained a false letter
of credit from Rudell Qppegard, the president of Twin Valley State
Bank in Twin Valley, Mnnesota, conditionally comnmtting the bank
to a $292,000 loan. As a result of their conspiracy to obtain HUD
money through fraudul ent neans, Oppegard and the Field brothers
were convicted of conspiring to defraud the governnent in violation
of 18 U.S.C. 8§ 371. See United States v. Cark Beach Field, No.
96-1588 (8th CGr. Apr. , 1997); United States v. Richard WIliam
Field, No. 96-1589 (8th Cr. Apr. __, 1997).
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$292,000 to M nnewaska. The | oan papers were signed by Gerde, Cdark
Field, and Richard Field. Next, M nnewaska i mediately transferred the
$292, 000 to CDl. Wthin a minute of this transfer of funds, CDI paid
$173,000 (59% of the |loan) back to M nnewaska, which then repaid that
anount to the bank. The remaining $119, 000 of the bank loan was left in
CDl's checking account, but the npbney was never avail able for use by CD
G erde put a hold on the M nnewaska and CDI checki ng accounts, preventing
the Fields fromaccessing the proceeds of the bank loan. He noted this in
a cooment in the loan file, stating:

This loan is being granted and security | ooked at only on the
basis that the proceeds of this |oan never |eave[] accounts
t hat have been set up at Bonanza Valley State Bank and security
that is offered for them Holds have been put on each of [the]
checki ng accounts

(Appel lee's App. at 10.) In accordance with Gerde's comment on the | oan
the bank returned and refused to honor several checks witten on the CD
bank account, despite its healthy account bal ance.?

On Septenber 28, 1989, Kevin Stroup, an attorney representing the
City of darkfield, telephoned Gerde to inquire about the bank | oan.
Stroup told Gerde that, to obtain the HUD Snall Cities Gant Program
funds, the Fields were required to secure $292,000 of private financing and
to show that the proceeds of the financing

3Over a year later, an Assistant County Attorney filed an
insufficient-funds check charge against Clark Field based on a
check that had bounced in Septenber 1989. (Gerde provided a letter
on Field s behalf, explaining that the account was used as security
on the bank loan and that the check had been returned for
i nsufficient funds because a hold had been placed on the account.
As a result of Gerde's representations, the charge against C ark
Fiel d was dropped.



had been used to purchase CDI equipnent. Gerde inforned Stroup that the
bank had | ent $292,000 to M nnewaska, and Stroup requested docunentation
of the | oan.

G erde sent the | oan docunents to Stroup, showi ng that the bank had
| ent $292,000 to M nnewaska, which in turn was transferring the funds to
CDI . G erde also represented to Stroup on several occasions that
approximately $170,000 of the bank |oan had been spent on equi prent as
agreed upon under the fundi ng agreenent between the city and CDI. ( erde
never informed Stroup at any tinme that the $173,000 had in fact been repaid
to the bank or that holds had been placed on the CDI and M nnewaska
checking accounts to ensure that the remaining $119, 000 did not |eave the
bank.

On Novenber 8, 1989, G erde negotiated with Stroup to maintain the
bank's first security position on the cash in the M nnewaska and CDI bank
accounts until the funds had been fully spent on equipnent. Under G erde's
proposal, the city would have a first security interest once CD had used
the noney to purchase equi pnent for the whey drying plant. The city agreed
to this plan because the contract between the city and CD required that
the HUD funds be spent on equipnent. On Novenber 29, 1989, (erde
confirmed to Stroup that CDI had spent all the proceeds of the bank | oan
on equi pnrent and the CDI account had a zero bal ance.

Stroup sent the bank | oan docunents to a senior |oan officer at
MDTED, Nancy Johnson, and told her of Gerde's assurance that the proceeds
of the bank |oan had been spent on equipnent. The Fields also sent
docunents to Johnson, representing that the noney had been spent on
equi pnent. Based on this information, Johnson authorized the rel ease of
funds fromthe HUD Small Cties Gant Programto the city. On Decenber 13
1989, the city | oaned



$282,000 to CDI, $232,000 of which was transferred to the CDI checking
account at the Bonanza Valley State Bank

The Fields repaid the bal ance of the bank loan within three nonths
of the execution of the |oan. A $115,000 check was nade payable fromthe
CDl account to the bank on Novenber 9, 1989, one day followi ng the consent
agreenent between the bank and the city concerning the priority of their
security interest. The final paynent, including $3,571.40 in purported
i nterest, was nmade on Decenber 13, 1989, after the HUD funds had been
deposited in the CD account.

CDI eventually defaulted on the HUD loan. Stroup's law firm then
hired an investigator to identify the whereabouts of the HUD funds. Wen
the investigator spoke with G erde about the bank | oan, G erde descri bed
it as a "paper transaction."

The Gty of Qarkfield also hired a CPAto trace the HUD funds | oaned
to CD. The CPA concluded that the $292, 000 purported | oan fromthe bank
"did not provide any capital on a long termbasis to the business, as the
noney was advanced and returned well in advance of the tine it should have
been returned either to investors or to the bank." (Trial Tr. Il at 39.)
The CPA testified that the sequence of the transacti ons was not necessarily
uncommon, but the loan was not valid to fulfill CDI's obligation to obtain
the private financing in order to qualify for the HUD funds. She descri bed
the purported |loan as "a bogus transaction with no actual capitalization
to the corporation.” (lLd.)

On Septenber 21, 1994, G erde was charged in a Second Superseding
I ndi ctmrent on one count of conspiracy to defraud the United States in
violation of 18 U.S.C. § 371 and four counts of



mail fraud in violation of 18 U.S.C. 88 2 and 1341.4 The case proceeded
totrial. Stroup, the attorney who had represented the Gty of darkfield,
testified that he would not have approved the loan to CDI if he had seen
the | oan comment sheet prepared by Gerde stating that the bank | oan was
bei ng nade on the condition that the noney never |eave the bank. Likewi se,
Johnson, the senior loan officer at MDTED assigned to the CDI | oan,
testified that she would not have approved the rel ease of the HUD noney to
the city if she had seen the | oan coment sheet.

Ajury found Gerde guilty of conspiring to defraud the United States
inviolation of 18 U S.C. 8 371, but not guilty on the mail fraud charges
under 18 U.S.C. 88 2 and 1341. The district court entered a judgnent,
sentencing Gerde to thirty-three nonths of inprisonnent, two years of
supervised release, and restitution in the amount of $5, 000. g erde
appeals, arguing that the evidence was insufficient to support his
conviction, the district court erred in admtting hearsay evi dence, and the
district court erred in sentencing him

“The Field brothers were al so charged in the sane superseding
indictment with violations of the mail fraud and conspiracy
statutes arising out of this conspiracy. |In addition, they were
charged with simlar counts arising out of a separate conspiracy to
obtain HUD funds through fraudulent activities with Qopegard, see
supra n.2. The Fields were found guilty on the latter charges and
then entered into a plea agreenent with the United States wth
regard to the charges arising out of their conspiracy with G erde.
Under the agreenent, the governnent dropped the nmail fraud charges,
but the Field brothers pled guilty to the conspiracy charge.
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A Sufficiency of the Evidence

Gerde first contends that the evidence is insufficient to prove he
was guilty of participating in any conspiracy. W consider the evidence
in the light nost favorable to the guilty verdict, giving the governnent
the benefit of all reasonable inferences that mght be drawn from the
evidence. United States v. Koskela, 86 F.3d 122, 126 (8th Cir. 1996). W
will overturn a jury verdict only when no reasonable jury could have found

the defendant guilty beyond a reasonable doubt. United States v. Reeves,
83 F.3d 203, 205-06 (8th G r. 1996).

To find Gerde guilty of conspiring to defraud the United States in
violation of 18 U.S.C. 8§ 371,°% the jury had to conclude that a conspiracy
existed in this case and that G erde was a participant in the conspiracy.

A conspiracy exists when at |east two people knowingly participate in an
agreenent to defraud the United States or a United States agency and at
| east one of the parties perforns an overt act in furtherance of the
conspiracy. 18 U S.C. § 371; United States v. Canpbell, 848 F.2d 846, 851
(8th Cir. 1988). Circunstantial evidence, including the alleged

conspirators' conduct and any attending circunstances, nmy prove the
exi stence of an agreenent, particularly evidence indicating

Title 18 U.S.C. § 371 states:

If two or nore persons conspire either to commt
any offense against the United States, or to
defraud the United States, or any agency thereof in
any manner or for any purpose, and one or nore of
such persons do any act to effect the object of
t heconspi racy, each shall be fined under this title
or inprisoned not nore than five years, or
bot h.



that the parties "acted in concert to achieve a commobn goal." Haming v.
United States, 418 U S. 87, 124 (1974); Canpbell, 848 F.2d at 851. Once
the conspiracy is established, the governnent need only offer slight

evi dence connecting a particular defendant to the conspiracy. United
States v. Jenkins, 78 F.3d 1283, 1287 (8th Cir. 1996).

G erde clains the evidence was insufficient to establish beyond a
reasonabl e doubt that he knew of the conspiracy or of the conspiracy's
general purpose and scope. We di sagree. G erde knew that the Field
brot hers needed to obtain $292,000 in matching funds in order to qualify
for the HUD noney. He also knew the $292,000 bank "loan" to CDI through
M nnewaska was nerely a paper transaction. Yet, when the city attorney
di scussed the matching-fund requirenent with Gerde, G erde represented
that the bank had provided the requisite private financing and did not
explain that CDI had in fact received no capitalization fromthe |oan

Besi des G erde' s know edge and mi srepresentati on about the bank | oan
itself, Gerde knew the Fields were required to use the bank proceeds to
purchase equi pnent for CDI. In furtherance of the conspiracy, G erde
falsely represented that the entire proceeds of the bank |oan had been
spent on equi pnment, when in fact they had never |eft the bank. He also
fostered the city's nisunderstanding of the nature of the bank |oan by
negotiating with the city regarding the priority of the security interests,
all the while knowing that the bank-loan transaction had provided no
capitalization to CDI and there would be no expenditure of the bank-1oan
proceeds on equipnment. It is but a snall inferential step fromthe record
evi dence to conclude that G erde knew the city attorney would rely on the
bank-l oan docunentation and Gerde's representations, as well as the
docunentation fromthe Field brothers, to i nduce the senior |oan officer
at MDTED to rel ease the



HUD funds to the city. @G ven the overwhelmng evidence in this record, we
believe a reasonable jury could have concl uded beyond a reasonabl e doubt
that G erde knew of the conspiracy's purpose and scope, and that he
willingly and knowi ngly played a key role as a participant init.

G erde argues that, although he did not explicitly tell the city
attorney he had frozen the CDI and M nnewaska checking accounts, he
nonet hel ess put the city attorney on notice of this by sending the attorney
t he bank-I oan docunents. Included anong the docunents was an assi gnment
signed by both dark and Richard Field, which stated: "I understand that
| may not withdraw any noney from ny account wi thout your perm ssion unti
ny debts have been paid." (Trial Tr. IIl at 141.) { erde nmintains that
this assignnent reveal ed the nature of the bank | ocan. W cannot agree that
the Field brothers' agreenent to obtain bank authorization for expenditures
put the city attorney on notice that G erde had absolutely frozen the CD
and M nnewaska checking accounts. Wen reading the assignnent, the city
attorney could easily have assunmed that the bank woul d approve expenditures
for CDI equipnent, in accordance with the HUD funding agreenent. This
assunption woul d be quite reasonable given that G erde had indicated his
under standi ng of the expenditure requirenent. Thus, the docunentation of
the assignnment did not notify the city attorney of the holds on the
accounts.

G erde next argues on two grounds that the evidence was insufficient
to support the verdict because the conspiracy was not one to defraud the
United States or any agency thereof. First, he contends that the nobney
fraudulently borrowed by the Field brothers was noney belonging to the
city, not to HUD. Thus, G erde argues, the object of the conspiracy was
to defraud the City of Carkfield, not the federal governnent. Second
G erde clains that because no
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federal statute required the city to inpose its natching | oan requirenent,
the conspiracy could not have been to defraud the federal governnent.

Section 371 prohibits two distinct types of conspiracies: (1)
conspiracies "to conmt any offense against the United States," and (2)
conspiracies "to defraud the United States or any agency thereof." 18
US C § 371; United States v. Wcker, 80 F.3d 263, 267 (8th Cir. 1996).
In the instant case, Gerde was charged with the second type of

conspiracy.® To support a conviction of conspiracy on this charge, the
governnent had to prove that the United States or one of its agencies was
the target of the alleged conspiracy. Tanner v. United States, 483 U. S.
107, 130 (1987). A conspiracy targeted at the United States or one of its
agenci es may be achieved by using third parties to effect the conspiracy,

because section 371 does not limt the method by which the conspirators nmay
plan to defraud the United States. |1d. at 129.

Based on the evidence at trial, a reasonable jury could have
concluded that the target of the conspiracy was HUD, as represented by
MDTED, the state agency that adm nistered the HUD Snall City G ant Program
funds. Although, as G erde enphasizes in his briefs,

®The Second Supersedi ng I ndictnment charged Gerde with

knowingly and wllfully conspir[ing with dark and
Richard Field] . . . to defraud the United States of
America of funds belonging to the United States of
Anerica's Departnment of Housing and Urban Devel opnent,
with the object of the conspiracy being to obtain those
funds in the formof an approxi mately $282,000 [ oan from
the HUD Smal| Cities Grant Program.

(Cerk's R at 129.)
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the HUD noney was granted to the state, see 42 U.S.C. § 5303, that grant
was subject to substantial federal regulation, see id. 88 5304-5321; 24
C.F.R 570.420 - .432 (1997). Consequently, the funds did not |lose their
federal character, and MDTED was sinply a state agency charged with
adm ni stering the federal program Cf. United States v. lLong, 996 F.2d
731, 732 (5th Gr. 1993) (explaining that question of whether funds | ose
their federal character for purposes of 18 U S. C. 8§ 641 (conversion of
federal funds) is neasured by the control and the supervision the federa

governnent exercises); United States v. Foulks, 905 F.2d 928, 930 (6th Cr.
1990) (holding, in the context of a prosecution under 42 U S. C. § 641, that
"I[w here the governnent retains power over grant funds, those funds retain
their federal character even though deposited into accounts of non-federal

agencies"); United States v. Johnson, 596 F.2d 842, 845-46 (9th G r. 1979)
(hol ding that HUD funds di shursed to the San Franci sco Redevel opnent Agency
were property of the federal governnment). Thus, MDTED was acting as an
agent of HUD, and any conspiracy to defraud MDTED with regard to the HUD
Small Cities Grant Program funds was in effect a conspiracy agai nst HUD
itself. G erde and the Fields used the city to perpetrate their fraud
against HUD, but this does not alter the conclusion that the object of
their conspiracy was to defraud HUD in order to obtain the federal funds.

Tanner, 483 U. S. at 129. Further, it is of no consequence that the HUD
noney eventual |y passed through the city's hands before naking its way to
CDl; the inportant fact is that the federal governnent was the target of
t he

This section states:

The Secretary is authorized to nmake grants to States,
units of general |ocal governnent and Indian tribes to
carry out activities in accordance with the provisions of
this chapter.

12



conspiracy between the Fields and G erde. See Tanner, 483 U S. at 130.

We also reject Gerde's argunent based on the fact that the
governnment's case fails because the conspiracy did not violate a federal
statute or regulation. That the state (not the federal governnent)
instituted the matching-funds requirenent is immterial to our inquiry,
because G erde was charged with conspiracy to defraud the United States,
not conspiracy to commt an offense against the United States. See 18
UsS C 8§ 371. While allegations of a conspiracy to commt an offense
against the United States would require proof of an agreenent to violate
a federal statute or regulation, allegations under the other conspiracy
clause, that is, a conspiracy to defraud the United States, do not engender
that same requirement. Conpare Tanner, 483 U S. at 128-130 (discussing the

intent requirenent for a "conspiracy to defraud the United States") with
Wcker, 80 F.3d 267 (discussing the intent requirenment for a "conspiracy
to conmit any of fense against the United States").

For these reasons, we conclude that the evidence the governnent
submitted to the jury was sufficient to prove beyond a reasonabl e doubt
that G erde knowingly participated in a conspiracy to defraud an agency of
the United States.

B. Adm ssion of Coconspirator's Statenent

G erde contends the district court conmitted reversible error in
admitting testinony concerning a statenent Richard Field made to an FBI
agent in 1993. "W reviewthe evidentiary rulings of a district court only
for abuses of discretion, and wll reverse only when an inproper
evidentiary ruling affects the substantial rights of the defendant or when
we believe that the error has had nore
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than a slight influence on the verdict." United States v. Ballew, 40 F.3d
936, 941 (8th CGr. 1994) (citations omtted), cert. denied, 115 S. C. 1813
(1995); see also Fed. R Crim P. 52(a) (harm ess error standard).

(Trial

The record reveals the following testinony at the trial:

PROSECUTOR: Now, during the course of your investigation of this
case, did you also interview Richard Fiel d?

FBI AGENT: Yes, | did.
PROSECUTOR:  And when was that?

FBI AGENT: That interview took place at Mster Field s place of
busi ness on July 22nd, 1993.

PROSECUTOR: And did Mster Field tell you anything about why
M nnewaska Capital |nvestnent Corporation was set up?

GIERDE' S ATTORNEY: | object, Your Honor. H s conversation wth
Mster Field is hearsay in this trial.

COURT: Overruled, under Bell or [Bourjaily]. Go ahead.

FBI AGENT: Yes -- | believe your question was how Mster Field
descri bed M nnewaska Capital |nvestnent?

PROSECUTOR: That is right. Wat did he tell you about why it was
set up and how it was set up?

FBI AGENT: W had an extended conversation with regard to M nnewaska
Capital Investnents. And the final statenent nade by Mster Richard
Field to ne was that M nnewaska Capital |nvestnent was nothing nore
than a straw conpany set up to act as a facilitator for the loan from
Bonanza Vall ey State Bank to O arkfield Drying, |ncorporated.

PROSECUTOR: | have no further questions at this tine.

Tr. 11l at 133-34.)
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The district court admitted the FBI agent's testinobny about Richard
Field s description of Mnnewaska under Federal Rule of Evidence
801(d)(2)(E), which states that a coconspirator's statenment in the course
of and in furtherance of the conspiracy is not hearsay evidence. See
Bourjaily v. United States, 483 U S. 171, 173 (1987); United States v.
Bell, 573 F.2d 1040, 1044 (8th Cir. 1978) (setting forth the procedure for
conditionally adnmitting conspirator statenents). G erde argues that

Richard Field s statenent, nade nore than three and a half years after the
Fields obtained the HUD funds, does not fall within the terns Rule
801(d)(2)(E), because it was not nade in the course of or in furtherance
of the conspiracy. G erde further argues that the admi ssion of the
testinony was prejudicial because it indicates Gerde's participation in
an overt act in furtherance of the conspiracy.

The governnment counters that the admission of Richard Field's
statement was not error. The governnent contends, on the basis of United
States v. Askew, 958 F.2d 806, 812 (8th Cr. 1992), that G erde bears the
burden of proving the conspiracy had actually ended at the tine of Field's

statement and that Gerde failed to neet this burden. The governnent al so
argues that, if the statenment was erroneously adnitted, the adn ssion was
harm ess error. See Fed. R Crim P. 52(a).

A declarant's out-of-court statement is admissible under Rule
801(d)(2)(E) if the government proves by the preponderance of the evidence
that (1) a conspiracy existed, (2) the declarant was the defendant's
coconspirator, and (3) the statenent was nade during the course of and in
furtherance of the conspiracy. United States v. Darden, 70 F.3d 1507, 1529
(8th CGr. 1995), cert. denied, 116 S. C. 1149 (1996) and Hopkins v. United
States, 116 S. C. 2567 (1996). In the instant case, we have already
concl uded that the

15



governnent established beyond a reasonable doubt the existence of a
conspiracy involving both Richard Field and G erde as coconspirators.
Thus, the only remaining issue is whether Richard Field s statenent was
made in the course of and in furtherance of the conspiracy.

As a prelimnary matter, we note that the governnent, not G erde,
bears the burden of establishing that the statement was nade "in the course
of" the conspiracy, that is, that the conspiracy had not ended before
Richard Field nade his statenent to the FBI agent in 1993. Darden, 70 F.3d
at 1529; Bell, 573 F.2d at 1044. CQur discussion in Askew, 958 F.2d at 812,
on which the governnent relies for a contrary allocation of the burdens,
relates to a sentencing issue, not the adm ssibility of evidence at trial

under Rul e 801(d)(2)(E).

Setting aside for a nonent the question of whether Richard Field's
statenent was made "in the course of" the conspiracy, we first |ook at
whet her the record shows that Richard Field s statenent was made "in
furtherance of" the conspiracy. W interpret the "in furtherance of"
requirenent broadly, finding statenents to be in furtherance of the
conspiracy if the overall effect of the conversation is to facilitate the
conspiracy. United States v. Edwards, 994 F.2d 417, 422 (8th Cr. 1993),
cert. denied, 510 U S. 1048 (1994). "[Clonspirator statenments nade to a
known police agent are admi ssible under Rule 801(d)(2)(E) only if intended

to allow the conspiracy to continue, for exanple, by misleading |aw
enforcers.” United States v. A onzo, 991 F.2d 1422, 1426 (8th Cr. 1993).

After careful consideration, we conclude Richard Field did not nake
the statenent regarding M nnewaska in furtherance of the conspiracy. The
statenent coul d not have been nmade in furtherance
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of the conspirators' core criminal objective of obtaining the HUD funds,
because Richard Field made the statenent three and a half years after the
Fields actually obtained the noney. As to whether Richard Field was trying
to conceal the conspiracy, we nust consider the statenent in isolation,
because there is no elaboration in the record on the overall effect of the
conversation between Field and the FBI agent. Considering it so, we
conclude Richard Field did not make the statement in an effort to conceal
the conspiracy, for it was an adnission about why the Fields created
M nnewaska and it supports the government's case of conspiracy to defraud
the United States. Thus, regardl ess of whether the statenent was nade in
the course of the conspiracy, we conclude that it was not nmde in
furtherance of the conspiracy and therefore was not adni ssible under
Federal Rule of Evidence 801(d)(2)(E).
Nonet hel ess, the hearsay evidence was adni ssi bl e under Federal Rule
of Evidence 804(b)(3) as a statenent against interest. Under Rul e
804(b)(3), a statenent against penal interest is not excluded as hearsay
if "(1) the declarant is unavailable as a witness, (2) the statenent
so far tend[s] to subject the declarant to crininal liability that a
reasonable person in the declarant's position would not have nmde the
statenent unless he or she believed it to be true, and (3) corroborating
circunstances clearly indicate the trustworthiness of the statenent."
United States v. Mendoza, 85 F.3d 1347, 1351 (8th Cir. 1996). At the tine
of Gerde's trial, R chard Field was not available as a witness. He had

pled guilty to the conspiracy and had asserted his Fifth Armendnent right
agai nst self-incrimnation pending his appeal. See United States v. Duchi,
944 F.2d 391, 394 (8th Cir. 1991). Richard Field s statenment that
M nnewaska had been created as a straw conpany to facilitate the bank | oan

was against his penal interest at the tine he nade it, because there was
an investigation under

17



way and the statenent gave credence to the governnent's suspicion that the
Field brothers had mani pul ated the situation to make it appear as if CD
had secured private financing fromthe bank, when in fact the bank "Il oan"
provi ded absolutely no capital to CD. Finally, the statenent was
corroborated by Gerde's own statenment that the | oan to M nnewaska passi ng
through to CDI was nerely a paper transaction. Thus, the evidence was
admi ssi bl e under Rule 804(b)(3).

Even if the evidence had been i nadm ssible, the error woul d have been
harm ess in this case, because the other overwhel mi ng evidence was nore
than sufficient to prove Gerde's participation in the conspiracy beyond
a reasonable doubt. The record reveals nany acts in furtherance of the
conspiracy, including Gerde's own msrepresentations to the city attorney.
Furthernore, given Gerde's own description of the loan as a paper
transaction, Richard Field' s statenent did not really add anything to the
nonhearsay evidence in the record. Thus, we conclude that any evidentiary
error regarding the statenent woul d not have affected G erde's substanti al
rights. Fed. R Cim P. 52(a); Ballew, 40 F.3d at 941

G erde also maintains that the prosecutor's reference in his closing
argunment to Richard Field s statenent constituted prosecutorial msconduct.
There was no prosecutorial msconduct here, because the evidence was
adm ssi bl e and the prosecutor was therefore free to refer to it in closing
argunents. See United States v. Goodlow, 105 F.3d 1203, 1207 (8th GCir.
1997) (standard for exam ning clains of inproper prosecutorial comments).
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C. Sentencing |Issues

Finally, Gerde raises several challenges to the district court's
cal culation of his sentence under the United States Sentencing Guidelines.
First, Gerde argues the district court inproperly enhanced his sentence
for obstruction of justice on the basis that Gerde perjured hinself at
trial. Atwo-level increase is appropriate "[i]f the defendant willfully
obstructed or inpeded, or attenpted to obstruct or inpede, the
admnistration of justice during the investigation, prosecution, or
sentencing or the instant offense.” United States Sentencing Conmi ssion
Guidelines Manual, 8§ 3C. 1.1 (Nov. 1995). It is well established that
perjury at trial anmpbunts to an obstruction of justice. United States v.
Thonmas, 93 F.2d 479, 489 (8th Gr. 1996). "Awitness conmits perjury if
he gives false testinobny concerning a material matter with the wlful

intent to provide false testinobny, rather than as a result of confusion

nm stake, or faulty nenory." 1d. (internal quotations omtted). "The
district court nust review the evidence and nake [an] independent finding,
by a preponderance of the evidence, of perjury in order to inpose a
sent ence enhancenent for obstruction of justice." 1d. |In conducting this
review, the court must evaluate the defendant's testinony in the |ight nost
favorable to him United States v. Scott, 91 F.3d 1058, 1063 (8th GCir.
1996). Because a decision to apply an enhancenment for obstruction of

justice rests on the district court's factual findings, we review that
decision for clear error. Thomas, 93 F.3d at 488-89.

The district court's decision in this case was not clearly erroneous.
Exami ning the testinony in the light nost favorable to Gerde, the district
court found that Gerde testified falsely in an attenpt to affect the
outcone of his case. For exanple, contrary to a nenorandum witten by
Gerde indicating that the bank's |loan was nerely a paper transaction and
t hat he never
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intended to disburse the funds to the Fields, Gerde testified at trial
that the bank's loan to the Fields was legitimate. Also in direct conflict
with the evidence, Gerde also testified that he did not wthhold
information fromthe city's attorney and that the bank intended to disburse
the loan to the Fields. Considering these statenents, and others, we agree
with the district court that enhancenent under 8 3Cl.1 is appropriate, and
we find no clear error. Thonmas, 93 F.3d at 489; see also United States v.

Dunni gan, 507 U.S. 87, 95-96 (1993) (finding an enhancenent for obstruction
of justice anply supported where the defendant failed to give truthful
answers on naterial matters in an attenpt to affect the outcone of the
case).

G erde al so chal |l enges the enhancenents of his sentence based upon
his role in the offense. The district court applied a two-Ilevel
enhancenent for nore than mnirmal planning, USSG § 2F1.1(b)(2), and a two-
| evel enhancenent for abuse of a position of trust, USSG § 3B1.3. ( erde
argues not only that the enhancenents were inproper, but also that he
deserved a reduction because of his mnor role in the offense. See USSG

8 3B1.2(b). W review the district court's factual determ nation of a
participant's role in the offense for clear error. United States v.
Maxwel |, 25 F.3d 1389, 1399 (8th Cir.), cert. denied, 115 S. C. 610
(1994).

The district court's decision to apply a two-1evel enhancenent under
section 2F1.1(b)(2) of the Guidelines for nore than m ni mal pl anni ng was
not clearly erroneous. " Mre than mninal planning' is deened present in
any case involving repeated acts over a period of tine, unless it is clear
that each instance was purely opportune.” 1d. 8 1B1.1(f). (G erde approved
of the bank "loan" to M nnewaska; he put a hold on the M nnewaska and CD
accounts; and he represented that CDI had obtained financing fromthe bank
for
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t he purpose of purchasing equi pnent and, |ater, that equi pnent had been
purchased. These acts and others were thoughtful and conpl ex, and extended
over a period of several nmonths. The district court did not clearly err
in applying the enhancenent for nore than mininmal planning.

Li kewi se, the denial of Gerde's notion for a reduction for being a
m nor participant was not clear error. Gerde bears the burden of proving
that he is entitled to a reduction for being a nnor participant. United
States v. Thonpson, 60 F.3d 514, 517 (8th Cr. 1995). He cannot neet that
burden sinply by proving that he is |l ess cul pable than his coconspirators

when the evidence indicates that he was "deeply involved" in the crimna
acts. Id. at 517-18. This record denpnstrates that G erde was a key
pl ayer in the conspiracy, for without him the Fields could not have
represented that they had obtained the matching private financing required
to obtain the HUD funds. Although he may have been less cul pable in sone
sense than the Field brothers, on this record, G erde sinply cannot show
he was nerely a mnor participant.

Finally, the district court did not clearly err in finding that
G erde abused a position of trust in comritting this crine. {erde was
entrusted by the bank's board of directors to conduct the bank affairs in
a forthright manner and to assure conpliance with bank policies and federa
regulations. H's position allowed himto structure the loan to CD through
M nnewaska with little or no scrutiny. A situation like this is exactly
what the Sentencing Conmmi ssion had in mnd for the enhancenent for abuse
of a position of trust. See USSG § 3B1.3, conment. (n.1) (giving as an
exanpl e "a bank executive's fraudul ent | oan schene"). The enhancenent for
G erde' s abuse of his position of trust was proper
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For the reasons stated above, we affirmthe judgnent of the district
court.
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