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FRI EDMAN, Circuit Judge.
The United States District Court for the District of M nnesota™”

granted sumary judgnent di sm ssing the appellant Berg's suit chall enging
her discharge by the appellee |ndependent School District Nunmber 601
(School District) as a third grade M nnesota public school teacher. She
contended that her discharge violated the Age Discrinination
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in Enpl oynent Act (Age Discrinmination Act), 29 U S. C. 8§ 623, denied her
constitutional rights in violation of 42 U S C & 1983, and violated
various Mnnesota state |law provisions. The district court held that Berg
had not provided sufficient evidence to entitle her to go to a jury on any
of her clainms. W affirm

The underlying facts are not disputed. 1In the fall of 1992, Berg had
been teaching third grade for five years. The appellee Bruce was the
princi pal of her school and supervised and eval uated her. He and Berg had
di sagreed about Berg's teaching nethods and, as early as the 1988-1989
school year, they had had conflicts on the subject.

Prior to the 1992-1993 school year, the School District and Bruce
received fifteen requests fromparents that their children not be assigned
to Berg's classroom Al though the school had received such requests in the
past, the large nunber concerned Bruce and he decided to exanine Berg's
teachi ng and gradi ng practices.

Bruce's son was a student in Berg's social studies class. Because
Bruce was dissatisfied with a grade Berg had given his son and after his
son told himthat at |east one student was failing her class, Bruce net
with Berg to discuss her grading practices and requested her to provide her
grade book to him After review ng the grades, Bruce asked Berg to reteach
and retest one of the units.

Berg spoke and wote to the school superintendent Maryanne Schmi dt,
stating that Bruce was naki ng these demands because his son had difficulty
with the materi al . In her letter to Schnidt, Berg asserted that Bruce's
treatnent of her constituted harassnment and that "she would find a |egal
way to deal wth it." Schm dt responded that Berg and Bruce had a
personality conflict, and suggested that Berg have a third party present
whenever she met with Bruce.



Bruce began frequently to observe Berg's classes. 1In early Decenber,
1992, Bruce issued to Berg a notice of deficiency criticizing her teaching
style, classroomcontrol and gradi ng procedures. He nade suggestions for
correcting each deficiency and indicated that he would visit Berg's
cl assroom weekly to check on her progress. Berg refused to discuss the
matter with Bruce and told him that she would be absent the foll ow ng
Monday. Berg did not come to work on the foll owi ng Tuesday or Wdnesday
either, and did not notify Bruce of these absences. In January, 1993, Berg
responded to the deficiency notice with a letter to Superintendent Schmi dt,
i n which she asserted that the notice was "another attenpt to discredit and

harass ne." She stated that Bruce's "comments and critiques at this tine
are notivated nore by ill will than a genuine desire to inprove the quality
of education." She requested that the superintendent order the principa

to apol ogi ze to her for the "unfounded criticism"

In January, 1993, Berg attended a neeting with Bruce to discuss her
job performance. Berg's attorney was present, but Berg refused to discuss
anything with Bruce. Bruce then wote a letter to Berg criticizing both
her teaching and gradi ng practices and indicating that her refusal to neet
with himor others about her deficiencies and other enploynent natters,
unl ess her |awyer or union representative was present, nade even mninm
conmuni cation inpossible. Berg again responded with a letter to
Superint endent Schmi dt. In this letter, dated February 16, 1993, Berg
first asserted that Bruce's actions towards her were notivated by her age.
She stated that she "received orders fromM. Bruce to do things that were
not required of other younger, |ess experienced teachers with |ess
seniority."”

Bruce observed Berg's class thirteen tines during the school year.
He made thirty witten requests and schedul ed nine neetings with Berg
During one of Bruce's visits to her classroom Berg refused to teach while
Bruce was present. She sl ammed the door after Bruce |left the room and
then left the building without informng Bruce. Bruce issued a witten
reprimand to Berg for insubordination and unprofessional conduct. Berg



continued to refuse to neet with Bruce or to cooperate with her supervisors
to correct the deficiencies.

On June 8, 1993, the school board terminated Berg for her refusal to
cooperate in evaluating her grading system and responding to her
defici encies, insubordination, unprofessional conduct and unwillingness to
di scuss job-related issues. Wien ternminated, Berg was forty-nine years
old. The School District replaced her with a thirty-two-year-old teacher.

After unsuccessfully invoking available state admnistrative
proceedi ngs, Berg filed the present district court suit against Bruce and
the School District. She alleged that her termination violated the Age
D scrimnation Act, § 1983 of Title 42, and the M nnesota CGovernnent Data
Practices Act, Mnn. Stat. Ann. ch. 13, and invol ved defanmation, tortious
interference with contract, and negligent and intentional infliction of
enmoti onal distress.

The district court granted the defendants' notion for summary
judgnent and disnissed the conplaint. 1In a detailed opinion, the court
di scussed and rejected each of Berg's clains, ruling that she had not
produced sufficient evidence to support any of them Wth respect to the
Age Discrimnation Act claim the court explained that "[Berg] subnitted
a nunber of affidavits fromfellow teachers, and parents. These statenents
contai n nunmerous conclusory statenents and statenents nade w t hout persona
knowl edge. What is lacking in the affidavits are specific facts, nade with
person [sic] know edge that would support plaintiff's contention that
def endants di scrimnate agai nst ol der teachers." The court further stated
that "[p]laintiff fails to neet the ultimate burden of presenting evidence
that raises a genuine issue of material fact as to pretext."

.
In her appeal to this court, Berg repeats the argunents under both
federal and state law that she nade in the district court. That court
fully considered and properly rejected



her state law clains, and those clainmns do not warrant discussion here
Accordingly, we shall address only Berg's argunents under the Age
Discrimnation Act and § 1983. W affirmthe district court's sumary
judgnent dismissing her state law clains on the basis of the opinion of
that court.

A. In considering Berg's clains under the Age Discrinination Act,
we apply the standards and provisions governing "the proper order and
nature of proof" that the Suprene Court enunciated for enploynent
di scrimnation cases under Title VIl of the Cvil R ghts Act of 1964, 42
US C 8§ 2000e et. seq., in MDonnell Douglas Corp. v. Green, 411 U S. 792
(1973), and refined in Texas Dep't of Conmunity Affairs v. Burdine, 450
US 248 (1981). Rothneier v. Inv. Advisers, Inc., 85 F.3d 1328, 1332 n
5 (8th Cir. 1996) ("Although McDonnell Douglas is a Title VIl case, the
framework it establishes applies with equal force to clains under the
ADEA") .

Under this analysis the plaintiff has the initial burden of
establishing a prima facie case of discrimnation, which "creates a
presunption that the enployer wunlawfully discrimnated against the
enpl oyee." Burdine, 450 U S. at 254. The burden of production then shifts
to the enployer to rebut the presunption by producing evidence showi ng a
legitimate non-discrimnatory reason for its action. 1d. at 253. |If the
defendant carries this burden, the burden shifts back to the plaintiff to
show that the enployer's proffered reason is nerely a pretext for
discrimnation. 1d. The plaintiff retains the burden of persuasion at all
times and accordingly the plaintiff nust present sufficient evidence to
persuade the trier of fact that the adverse enpl oynent action was notivated
by intentional discrimnation. |d.

To establish a prina facie case of age discrimnation under MDonnel |
Dougl as, a plaintiff nust prove that (1) he was in the age group protected
by the Age Discrinination



Act (40 or older, 29 U S C 631); (2) at the tine of his discharge or
denotion he was performing his job at a level that net his enployer's
| egiti mate expectations; (3) adverse enpl oynent action occurred; and (4)
following his discharge or denption, plaintiff was replaced by soneone with
conparabl e qualifications. See Hutson v. MDonnell Douglas, 63 F.3d 771

776 (8th Cr. 1995) (quoting Bashara v. Black Hlls Corp., 26 F.3d 820, 823
(8th CGr. 1994); see also O Connor v. Consolidated Coin Caterers Corp., --
Us --, 116 S. C. 1307, 1309-1310 (1996) (outlining elenents of prima
facie case for clains of race discrinination and age di scrinination).

The district court correctly held that Berg had established a prim
facie case of age discrimnation. As the court stated:

Plaintiff is a menber of a protected class (she was
49 at the tinme of discharge), there appears to be
no dispute that she was qualified for the job of
third grade teacher, and was discharged from that
job. Athough plaintiff does not address it in her
mermor andum presumably 1SD 601 sought to hire
anot her teacher for the follow ng school year with
the qualifications simlar to plaintiff's.

The burden then shifted to the defendants to show a legitinmate non-
discrimnatory reason for ternmnating Berg. The defendants carried that
burden by showing that Berg's ternmination was justified by her
i nsubordi nation and unprof essi onal behavior. As the district court stated:
"The evidence is undisputed plaintiff refused to attend or speak at
neetings, refused to address matters outlined in the Notice O Deficiency,
and failed to notify her enployer prior to mssing school or |eaving early.
There is also evidence that plaintiff nade threats agai nst Bruce."

The burden then shifted back to Berg to show that the defendants'
assertion that she was termnated for cause was a pretext to cover age
di scrim nation. To defeat the notion for sunmary judgnent, Berg was
required to "set forth specific facts showi ng that



there is a genuine material issue [regarding age discrimnation] that
requires a trial." Roxas v. Presentation College, 90 F.3d 310, 315 (8th
Gr. 1996). As the district court correctly held, Berg "does not point to

any evidence fromwhich to infer that her age played a part in the events
that lead to this suit" and that "no evidence has been presented that
rai ses a genuine issue of material fact as to the existence of age aninus
of the part of Bruce."

To support her contention that Bruce and the School District engaged
in a pattern and practice of age discrimnation, Berg subnitted affidavits
by former teachers containing general statenents, but no detailed facts,
about alleged age discrimnation. The affiants sonetines referred to
all eged incidents of which they had no personal know edge. Berg al so
all eges, but again without giving detailed facts, that younger teachers
were treated better than she was. Finally, Berg points out that seven to
ten teachers took early retirenent in 1993. She failed to show, however,
that these retirenents resulted fromanti-age ani nus by Bruce or the Schoo
District.

Berg's failure to present any specific factual evidence show ng age-
based aninmus by Bruce or the School Board also is fatal to her claimthat
this case should be anal yzed as a mi xed notives case under Price Waterhouse

v. Hopkins, 490 U S. 228 (1989), in which "an enpl oynent decision [i]s "the
product of a mxture of legitimate and illegitinmte notives. Radabaugh
V. Zip Feed M1ls, Inc., 997 F.2d 444, 448 (8th G r. 1993) (quoting Price
Wat er house, 490 U. S. at 247).

As the district court stated at the end of its discussion of the age
di scrimination claim

Granting all factual inferences in favor of
plaintiff, plaintiff's evidence does not raise
genui ne issues of nmaterial fact with regard to age
di scrim nation. Def endants presented evidence
sufficient to establish plaintiff was term nated
for legitimate



reasons. Plaintiff fails to meet the ultimte burden of
presenting evidence that raises a genuine issue of material
fact as to pretext. Li kewise, in ternms of a m xed notives
case, plaintiff fails to raise a genuine issue that age was a
notivating factor in her termnation.

B. The district court's determination that the School District
term nated Berg for cause and not because of anti-age aninmus also is
di spositive of Berg's alternative claimunder the Age Discrimnation Act
that she was termnated in retaliation for the exercise of her rights under
that Act. She invoked 29 U S. C. § 623(d), which prohibits an enployer from
di scrimnating agai nst an enpl oyee because the enpl oyee "has opposed any
practi ce nmade unlawful by this section, or . . . has nmade a char ge,
assisted, or participated in any manner in an investigation, proceeding,
or litigation under this chapter." According to Berg, she was di scharged
in retaliation for her letters to the school superintendent conplaining
about Bruce's treatnent of her and consulting with the union about the
matter.

To present a prinma facie case of retaliation under the Act, Berg nust
show that "[s]he engaged in conduct protected under the ADEA, (2) [s]he was
subj ected to an adverse enpl oynent action [by defendants] at the tinme of,
or after, the protected conduct occurred; and (3) there was a causal link
between the protected activity and the adverse enpl oynent action." Wntz
v. Maryland Cas. Co., 869 F.2d 1153, 1154-55 (8th Cir. 1989); see O Bryan
V. KTIV Television, 64 F.3d 1188, 1193 (8th Cir. 1995). Assuning that
subsection (d) covers the activity upon which Berg relies, she has failed

to show the necessary "causal |I|ink" between that activity and her
di scharge. Berg offers no proof to "undermi ne the overwhel m ng evidence"
of fered by the School District and Bruce which led to the district court's
determ nation that she was term nated for insubordination and prof essi onal
m sconduct. Cf. Schweiss v. Chrysler Mtors Corp., 987 F.2d 548, 550 (8th
Gr. 1993) (awarding sumary judgnment to enployer on retaliatory discharge

claim when enployee failed to present evidence underm ning enployer's
proffered reason for the discharge).



V.

Berg contends that Bruce and the School Board violated 42 U S.C. §
1983, which prohibits conduct under color of state |aw that deprives any
person of "any rights, privileges, or inmunities" secured by the United
States Constitution. See, e.qg., Adickes v. S. H Kress & Co., 398 U S.
144, 150 (1970). She alleges that the defendants violated her First
Amendnent rights to acadenmic freedom to petition the governnent for

redress of grievances, and to remain silent.

The district court correctly granted sunmary judgnent rejecting these
clainms because, once again, Berg failed to present facts show ng any
violation of her constitutional rights.

A Berg argues that her "right to acadenmi c freedom was inproperly
burdened when Bruce, upset over a grade his son received, scrutinized
Berg's teaching and grading practices. She asserts that the First
Anendnent constitutionally protected her right to assign grades as she saw
fit, without interference from Bruce. Acadenic freedom is designed to
"protect the individual professor's classroom nethod fromthe arbitrary
interference of university officials." Parate v. Isibor, 868 F.2d 821, 830
(6th Cir. 1989).

As the principal and Berg's supervisor, Bruce properly was concerned
after learning that nunerous parents objected to their children being
assigned to Berg's class. His subsequent classroomvisits and revi ew of
Berg's teachi ng net hods and gradi ng practices was not arbitrary, but was
appropriate action to insure that one of his teachers was properly
perfornming her duties. Since there is no evidence that Bruce ordered or
attenpted to get Berg to change any particular grade, including that of his
son, we need not consider whether the First Anendnent gave Berg the right
to assign grades as she saw fit. Conpare Parate (First Amendnent protects

right to assign grades) with Lovelace v. Southeastern Mass. Univ., 793 F. 2d
419, 425-426 (1st Cir. 1986) (no such protection).



See al so Keen v. Penson, 970 F.2d 252, 257-258 (7th Cir. 1992) (expressing
nei t her approval or disapproval of Parate but allowi ng a professor to be

di sci plined for unprofessional conduct including his refusal to change a
gr ade) .

B. Berg clains that she was sanctioned for exercising her right to
petition the governnent for redress of grievances. The basis of her claim
is unclear. |f Berg contends that she was prevented from exercising her
right to petition, the short answer is that she did petition. The staff
attorney from the Massachusetts Education Association subnmitted an
affidavit that he represented Berg in various grievances.

If, alternatively, Berg clains that the School District retaliated
agai nst her for the filing of her grievances by term nating her and thereby
i nperm ssi bly burdened her First Anendnent right to petition, her claim
fails because she has not established the causal connection between her
di scharge and the protected conduct. As we explained in rejecting Berg's
retaliatory discharge claim under the Age Discrimnation Act, Berg was
properly term nated for insubordination and unprofessional conduct.

C. Berg contends that the defendants violated her alleged
constitutional right to remain silent when they treated her refusal to
di scuss with Bruce her performance problens, or even to talk to him as
i nsubordi nation and professional msconduct. She asserts that she was only
following her union's instruction not to discuss grievance- rel ated issues
with Bruce or other school district officials unless a union representative
or her lawer was present. Berg, however, had no First Anendnent right to
refuse to talk to those officials at all about her classroom perfornance,
grading and attitude. The First Anendrment did not authorize Berg to be
totally uncooperative, disrupt classes or obstruct discipline. See Connick
v. Myers, 461 U S. 138, 154 (1983) ("The linmted First Anendnent interest
i nvol ved here [enpl oyee's right to speak about office policies] does not
require that [the enployer] tolerate action which he reasonably believed
woul d disrupt the office, undermine his authority, and destroy close
working relationships."). The district court
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correctly granted sunmary judgnent rejecting this claim

CONCLUSI ON

The judgnent of the district court granting sumary judgnment
di sm ssing the conplaint is affirned.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCU T

11



