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BOMWAN, Circuit Judge.

A jury found d arence Robinson guilty of conspiring to distribute and
possess with intent to distribute cocaine base, in violation of 21 U S.C
88 841(a)(1), 846 (1994). The District Court! sentenced Robinson to life
in prison. Robi nson appeals both his conviction and his sentence. W
affirm

l.

The followi ng statenent of facts is based on the evidence presented
at Robinson's trial, viewed as it nust be in the light npbst favorable to
the verdict. Fromapproxi mately August 1, 1993 through January 31, 1994,
a nunber of individuals, including Robinson, conspired to transport cocaine
base from Bakersfield,
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California, to Omha for distribution. The drug conspiracy was uncovered
by Oraha police during the investigation of an apparent doubl e hom ci de.
Wil e searching the car in which the two bodies were discovered, police
| ocated a tel ephone nunber that was eventually traced to an Ommha
apartrment. Wen officers arrived at that residence, two individuals, one
of them Darrell Duke, who was |ater charged as a coconspirator with
Robi nson, were inside. The officers, after observing marijuana in the
apartnent, procured a search warrant for the prenises and eventually
recovered nore than $11,000 in currency. Through subsequent investigation

the police discovered that one of the homicide victins was associated with
a group of individuals who transported cocai ne base from Bakersfield and
di stributed the drugs in Omha.

The participants in this conspiracy purchased powder cocaine in the
Bakersfield area, "rocking up" the powder into cocaine base before
transporting it to Omaha for distribution. The anpbunt of cocai ne base
transported into Oraha increased with each shipnent as the conspirators
reinvested their drug proceeds into the purchase of ever greater anpunts
of powder cocaine. The conspirators arranged a total of ten cocai ne base
shipnents into Omha, culmnating in the final eighty-three ounce shipnent
i n whi ch Robi nson was personally involved. The drugs were noved i nto Oraha
by private vehicle or by couriers who used public transportation. All
couriers were net at Omha ternminals and driven to "safe" houses by
conspirators who had traveled to Omha by separate carrier or who were
tenmporarily living in Omha.

Once the cocai ne base reached Omha, it was distributed to |oca
deal ers and eventually resold by these |local dealers in Omha. Proceeds
collected from local dealers were bundled and transported back to
Bakersfield. On at |east one occasion, the conspirators chemcally treated
the drug proceeds to avoid canine detection during the transportation of
the funds by public carrier



During the course of the conspiracy, Brian Duke was prinarily
responsi ble for purchasing the powder cocaine, Wanmai Smith was primarily
responsi bl e for naking transportation arrangenents, and Thonmas Cotton was
primarily responsible for distributing the cocaine base once it reached
Omaha. Robinson's involvenent in the conspiracy began when Duke approached
hi m about joining the enterprise. Duke had becone suspicious of Cotton
because Cotton had | aunched his own drug distribution enterprise in Oraha
whil e continuing his involvenent with Duke's enterprise. Duke testified
that he intended for Robinson to oversee Cotton's activities in Qmaha and
to report any disloyalty. Eventually, Duke testified, Robinson was to take
over Cotton's distribution duties in Omaha. Robi nson was thereafter
introduced to all facets of the conspiracy, from processing the powder
cocai ne in Bakersfield, through transporting and distributing the drugs,
t o packagi ng and delivering the drug proceeds back to Bakersfi el d.

Robi nson personal |y assisted in "rocking up" and packagi ng the fina
ei ghty-three ounce shi pnent of cocai ne base destined for delivery in Omha.
He traveled to Omha to observe Cotton's activities and, while in Omha,
observed the packaging and chemical treatnent of the drug proceeds for
shi pnment back to Bakersfield. Snith testified that he paid Robi nson $1, 000
for acconpanying Cotton to Oraha and for packaging a portion of the cocaine
base. Cotton testified that Robinson held sone of the drug proceeds to
avoid a total loss of profits if Cotton were apprehended.

Robi nson, Brian Duke, Darrell Duke, Thonmas Cotton, Wamai Snith, and
other individuals were indicted by a grand jury in Nebraska on drug
trafficking charges. Robinson, arrested in California, was transferred to
Nebraska to face charges. Each of Robinson's coconspirators pled guilty.
Robi nson, however, entered



a plea of not guilty, was tried by a jury, and was convicted of the charged
crime.

In this direct appeal, Robinson argues that the evidence is
insufficient to support his conviction; that the District Court abused its
discretion by admtting evidence of "other crinmes" under Rule 404(b); that
plain error occurred when the prosecutor nade inproper conments during the
governnent's closing argunent; and that the District Court erred in
conputing his sentence.

M.

W turn first to Robinson's argunent that the evidence presented at
trial was insufficient to support his conviction. The governnent offered
the testinony of two Bakersfield police officers who described Robinson's
prior felony drug arrests in order to establish Robinson's notive,
know edge, and intent with respect to the charged conspiracy. The
governnent also offered the testimony of a nunber of Robinson's
coconspirators establishing that Robinson had participated i n wei ghing and
packagi ng cocai ne base destined for sale in Omha; that Robinson travel ed
to Omha to nonitor and to report on the activities of a fell ow conspirator
and to becone famliar with the distribution activities in Omha; that he
was present while the participants bundl ed noney earned fromthe sal e of
cocai ne base in Oraha, spraying the noney with chemicals to avoid canine
detection during delivery of the noney to California; and that he conceal ed
a portion of the drug proceeds during travel with a fellow conspirator to
prevent a total nonetary loss in the event one of them was stopped by
police. Robinson clains that the testinony of his coconspirators shoul d
have been disregarded as incredible. As always, it is "the sole province
of the jury to weigh the credibility of a witness" and we will not disturb
such credibility determnations. United States v. Martinez, 958 F.2d 217,
218 (8th Gr. 1992). W conclude that the evidence presented at trial was
sufficient to support Robinson's conviction




In a nore particularized challenge to the sufficiency of the
evi dence, Robi nson argues that his conviction nust be reversed because the
governnent failed to prove the existence of a single conspiracy as charged
in the indictnent, and instead proved the existence of nmultiple
conspiracies. |In support of this argunent, Robinson clains that Thonas
Cotton abandoned the conspiracy to enbark on a separate cocaine
distribution operation. Because Robinson raises this issue for the first
time on appeal, our standard of reviewis plain error. Reversal under this
standard is warranted only if "(1) the court committed an error; (2) the
error is clear under current law, and (3) the error affects [the
defendant's] substantial rights." United States v. Turner, No. 96-1857
slip op. at 8 (8th Gr. Jan. 13, 1997). However, even if there has been
plain error affecting the defendant's substantial rights, whether this

Court will notice the error is a matter of discretion, and we reverse for
plain error only where the error seriously affects the fairness, integrity,
or public reputation of judicial proceedings. United States v. d ano, 507
US 725, 736 (1993); United States v. Griggs, 71 F.3d 276, 279 (8th Gir.
1995).

Whether a single conspiracy or multiple conspiracies exists is a
guestion of fact for the jury to decide. See United States v. Holt, 969
F.2d 685, 687 (8th Cir. 1992). Sinply because the participants in a
conspiracy change over tinme does not prove the existence of multiple

conspiracies. Rather, "where the renaining conspirators continue to act
in furtherance of the conspiracy to distribute drugs, the conspiracy
continues." See United States v. Jenkins, 78 F.3d 1283, 1288 (8th GCir.
1996). The government presented sufficient evidence for a jury to conclude

that the conspirators, including Robinson, continued to pursue their joint,
primary objective to distribute cocaine base in Omha despite sone change
in personnel. Gven the weight of the evidence establishing a continuing
conspiracy, we find that Robinson has failed to show any error, plain or
ot herwi se.



V.

Robi nson argues that the District Court inproperly admitted into
evi dence the testinony of the two police officers who descri bed Robi nson's
prior felony drug arrests. The District Court conducted a hearing outside
the presence of the jury and determined that this evidence was adm ssible
to show Robi nson's know edge, intent, notive, and |ack of nistake. The
testinony of the arresting officers confirnmed that Robinson had two prior
felony drug arrests. They testified that on February 20, 1991 and again
on November 28, 1991, Robinson was arrested while in possession of
di stri but abl e amounts of cocai ne base.

Robi nson clains that this evidence was inadni ssible under Federal
Rul e of Evidence 404(b). This rule "generally prohibits the introduction
of evidence of extrinsic acts that m ght adversely reflect on the actor's
character, unless that evidence bears upon a relevant issue in the case
such as notive, opportunity, or know edge." Huddleston v. United States,
485 U.S. 681, 685 (1988); see LUnited States v. Wnt, 974 F.2d 961, 966 (8th
Cir. 1992), cert. denied, 506 U S. 1062 (1993).

Evidence is adnissible under Rule 404(b) if it is relevant to a

material issue, involves an act simlar in kind and close in tine to the
charged crine, is proved by a preponderance of the evidence, and if its
probative value is not outweighed by its potential for unfair prejudice.
See United States v. Mra, 81 F.3d 781, 783 (8th GCr.), cert. denied, 117
S. C. 362 (1996). The district court has broad discretion in determning
whet her to admt or exclude evidence, and we reverse such rulings only for

a clear and prejudicial abuse of that discretion. See King v. Ahrens, 16
F.3d 265, 268 (8th Cir. 1994).

Robi nson clained at trial that he was "nerely present" at various
times during the course of the conspiracy. The chall enged



evi dence "was relevant to di sprove the know edge and intent issues raised
by [Robinson's] defense." United States v. Wley, 29 F.3d 345, 351 (8th
Cir.), cert. denied, 115 S. C. 522 (1994); see Wnt, 974 F.2d at 967
(noting that testinmony about prior drug transactions is adm ssible to prove

that a defendant acted knowi ngly and intentionally). The disputed evidence
i nvolved the sane illegal substance and simlar illegal behavior as that
i nvolved in the charged crine. See Wnt, 974 F.2d at 967 (evidence of
prior arrest for possession of distributable amunt of crack cocai ne was
sufficiently simlar to conspiracy to distribute cocaine). The contested
evi dence showed that Robi nson was arrested on February 21, 1991 and again
on Novenber 28, 1991 while in possession of distributable anmounts of
cocai ne base. Although "there is no fixed period within which the prior
acts nust have occurred," United States v. Baker, 82 F.3d 273, 276 (8th
Cr.), cert. denied, 117 S. C. 538 (1996), acts committed within three
years prior to the charged crine, as is the case here, are sufficiently
close in tine. See Wnt, 974 F.2d at 967 (five years is sufficiently
close). The governnent proved the circunstances regardi ng Robi nson's two

previous arrests by a preponderance of the evidence. The arresting
officers thenselves testified and, from this evidence, the jury could
"reasonably conclude that the act[s] occurred and that the defendant was
the actor."2 Huddleston, 485 U.S. at 689. I n bal ancing the danger of
unfair prejudice and probative val ue of other crines evidence in accordance
with Rule 403, the district court's determnation is given great deference.
See United States v. Deluna, 763 F.2d 897, 913 (8th Cir.), cert.

2The appellant's brief misstates the instruction given by the
District Court to the jury before the arresting officers testified
and maintains that this instruction anounted to a "mandate binding
the jury to a conclusive presunption” that Robinson had commtted
the prior acts. Appellant's Brief at 12. On the contrary, the
District Court nerely advised the jury that it would hear evidence
t hat Robi nson had conmtted the prior acts and properly left to the
jury the determ nation of whether the governnent had carried its
burden of proving the prior acts by a preponderance of the
evi dence.
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denied, 474 U S. 980 (1985). The disputed evidence served directly to
rebut Robinson's "nere presence" defense. See Wley, 29 F.3d at 351

Moreover, the District Court instructed the jury before the officers
testified and again at the conclusion of the trial on the linmited purpose
for which it could consider this evidence. See United States v. Marion

977 F.2d 1284, 1288 (8th Cir. 1992). We conclude that the evidence
regardi ng Robinson's prior arrests was properly admtted under Rule 404(b).

Robi nson advances a rel ated argunent that the evidence agai nst him
absent the chall enged 404(b) evidence, was insufficient to support his
conviction and that the District Court's adnmission of the evidence
concerning his prior arrests was, therefore, nore prejudicial than
probative. This argunent is flawed on every level. As we already have
observed, the evidence of Robinson's prior drug arrests assisted the
governnment in rebutting his "nere presence" defense. The evi dence was
relevant to a disputed issue of fact on which the governnent had the burden
of proof, and the District Court did not abuse its discretion in
deternmning that the evidence's potential for unfair prejudice did not
outweigh its probative value. Moreover, having reviewed the record, we are
satisfied that the governnment's evidence, with or wthout the 404(b)
evi dence, is sufficient to support Robinson's conviction

Robi nson's final challenge to the admission of the other crines
evi dence all eges that the government went beyond the scope of the notice
provi ded pursuant to Rule 404(b).%® Because Robinson failed to raise this
i ssue bel ow, our standard of reviewis plain error

SFederal Rule of Evidence 404(b) states that "upon request by
the accused, the prosecution in a crimnal case shall provide
reasonabl e notice in advance of trial . . . of the general nature
of any such evidence it intends to introduce at trial."
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Robi nson argues that the notice forewarned him only of the
governnment's intent to introduce the enunerated prior instances of
possessi on of cocaine base, and that the governnent actually introduced
evi dence of prior instances of distribution of cocaine base, thus exceedi ng

the scope of the notice and prejudicially affecting the trial. Thi s,
according to Robi nson, anmbunts to plain error. W disagree. The advisory
committee notes to Rule 404(b) explain that the notice requirenent is
intended to operate as "a generalized notice provision which requires the
prosecution to apprise the defense of the general nature of the evidence
of extrinsic acts" in order to "reduce surprise and pronote early
resolution on the issue of admissibility." Fed. R Evid. 404 advisory
committee's note. The trial court has discretion to reject the evidence
if the court finds that the notice is unreasonable due to "lack of

conpl eteness.” 1d.

The notice filed with the District Court and furni shed to Robinson
provided the necessary information and conplied wth the notice
requirenments of Rule 404(b). The notice advised Robinson that the
governnent intended to introduce evidence that he was arrested while in
possessi on of cocaine base on two specific dates. That the governnent
woul d seek to introduce all the particulars of those arrests, nanely, that
Robi nson was in possession of distributable anounts of cocai ne base on both
occasions and that he was apprehended in areas notorious for drug
trafficking activity, should have cone as no surprise to Robinson. This
evi dence was neither outside the scope of the governnent's notice nor
unr easonabl e under the standard provided by the advisory committee notes.
Furthernore, the District Court conducted a hearing outside the presence
of the jury before the officers testified and determ ned that this evidence
was admi ssible and was enconpassed within the governnent's noti ce. W
agree and conclude that there was no error, plain or otherwise, in
admtting this evidence.



V.

Robi nson argues that he was prejudiced as a result of statenents nade
by the prosecutor during closing argunent.* These remarks, according to
Robi nson, deprived himof a fair trial and resulted in a m scarriage of
justice.

Robi nson's counsel failed to object to the prosecutor's comments

during trial. "If an arguably inproper statenent nmade during closing
argunment is not objected to by defense counsel, this court will only
reverse under exceptional circunstances." United States v. Nabors, 761

F.2d 465, 470 (8th Cr.), cert. denied, 474 U S. 851 (1985); see United
States v. Eldridge, 984 F.2d 943, 947 (8th Gr. 1993). Comments made by
a prosecutor during closing argunent, to which no objection is |odged, are
reviewed for plain

“Robi nson calls our attention to the foll owi ng corments nade
by the government during its closing argunent:

There is no question that it was a violent group of
individuals. There was testinony that they carried guns
at various tines; that people were shot; this guy was
killed during the tinme frane (indicating). |It's a rough,
tough, nean, violent business and these are the people
that did that. But the defendant was their friend. He
was the person they hung around wth. He hung around
with them You may not condone their life-style, or what
t hey are doing, and obviously you don't, but this is who
he runs with, all of these (indicating).

Tr. at 365. Robinson also challenges the follow ng coments nmade
during the governnment's rebuttal closing argunent:

[ Def ense counsel] would have you believe that the
defendant was here in Omha with a few of his friends for
a good time in Decenber of 1993. | submt to you that's
incredible. Look at M. Robinson's situation. He dealt
crack before he cane. He dealt crack after he went hone.
He has no job and he hangs around with everyone that is
rocki ng up crack cocaine, bringing it out to Omaha, and
he just happens to be out here when they bring it.

Tr. at 381-82.
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error. See Feingold v. United States, 49 F.3d 437, 439 (8th Cr. 1995);
United States v. MMiurray, 20 F.3d 831, 834 (8th Cir. 1994). Robinson is
entitled to relief only if the error seriously affects the fairness,

integrity or public reputation of judicial proceedings. See dano, 507
U S at 736.

We do not detect the plain error required to warrant reversal of
Robi nson's convi cti on. The District Court instructed the jury before
cl osing argunents began that the statenents of counsel are not evidence.
See Nabors, 761 F.2d at 470. These instructions served to alleviate any
risk of prejudicial inpact. Moreover, the remarks regardi ng the violent
nature of the conspirators were nerely a sunmary of the testinony
i ntroduced during trial. A nunber of the conspirators testified to
possessing firearns during the course of the conspiracy, and the prosecutor
did not suggest that Robinson had carried a weapon. Thonmas Cotton
testified that he was shot during an attenpt to obtain cocaine, and Brian
Duke testified to threatening and robbing an individual to obtain the first
bat ch of cocaine that was eventual ly transported to Omha.

The coments regarding Robinson's previous arrests while in
possessi on of cocai ne base and his |ack of gainful enploynent were |ikew se
based on evidence presented at trial. Moreover, these renarks were nade
during the prosecutor's rebuttal closing argunent and were in direct
response to defense counsel's attenpt during his closing argunent to
portray Robinson as an innocent victimand to advance his "nere presence"
def ense.

Robi nson calls our attention to United States v. Cannon, 88 F.3d
1495, 1502 (8th Cir. 1996), wherein defense counsel objected to the
prosecutor's reference to the defendants as "bad people." Applying an abuse

of discretion standard, this Court found that the remarks, as well as the
prosecutor's attenpt to play on the jury's "parochial allegiances," were
i mproper and the District Court's failure to take curative action was an
abuse of discretion. 1d.
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Cannon is readily distinguishable from the present case. Here, the
prosecutor did not attach a | abel to Robinson or express an opinion as to
his character. Rat her, she referred to the violent nature of the
participants in this conspiracy--references that were supported by the
testimony of the conspirators thenselves--and to Robinson's prior
i nvol venent with cocai ne base--a reference that al so was supported by the
evi dence.

Mor eover, the present case differs from Cannon in that Robinson's
def ense counsel lodged no objection to the prosecutor's conments.
Therefore, our review is only for plain error. As suggested above, we
fail to see anything in the prosecutor's remarks that anounts to plain
error. Indeed, we have difficulty in discerning any inpropriety at all in
the prosecutor's remarks. So long as prosecutors do not stray fromthe
evi dence and the reasonabl e inferences that may be drawn fromit, they, no
| ess than defense counsel, are free to use colorful and forceful |anguage
in their argunents to the jury. Robi nson's attack on the prosecutor's
remarks, therefore, nust fail under any standard of review

VI .

Finally, we consider Robinson's argunents regarding his sentence.
During Robi nson's sentencing hearing, the governnent presented evidence in
support of Robinson's prior felony drug convictions for sentence
enhancenent purposes. The District Court, relying on the presentence
report prepared after Robinson's trial, attributed eighty-three ounces of
cocai ne base to Robinson and, because he had been tw ce convicted on fel ony
drug charges, sentenced Robinson to |life inprisonnment as required by 21
U S C 8§ 841(b)(1) (A (1994).

Robi nson first argues that the government failed tinely to file its
information regarding the prior convictions under 21
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US C § 851(a)(1),° a prerequisite for sentence enhancenent under 21
US C 8§ 841(b) (1994). See Neary v. United States, 998 F.2d 563, 565 (8th
Cir. 1993). The governnent's failure to file the information before his

trial began, according to Robinson, requires that his conviction be
vacated. W find this argunent to be without nerit.

W have held that, for purposes of section 851, the governnment nust
file its information before jury selection begins, thus allowing the
defendant "anple tine to determ ne whether he should enter a plea or go to
trial, and to plan his trial strategy with full know edge of the
consequences of a potential guilty verdict." United States v. Johnson, 944
F.2d 396, 407 (8th CGr. 1991), cert. denied, 502 U.S. 1008 (1991), 502 U. S.
1078 (1992), 504 U S. 977 (1992). The record indicates that the District
Court, beginning at 1:40 p.m on Cctober 10, 1995, conducted a pre-trial
hearing to deternmine the admissibility of the Rule 404(b) evidence
concerning Robinson's prior arrests. After this hearing, which lasted only

a few mnutes, the prosecutor requested a short recess to file the
information, which was granted. Only after the information was filed at
1:46 p.m were the proceedings resuned and the pool of potential jurors
brought into the courtroomfor voir dire. It is clear fromthe record that
the governnent filed its information before the jury selection process
began. We conclude, therefore, that the governnent conplied wth
8 851(a)(1l) and that the District Court did not err in relying on
Robi nson's prior felony drug convictions to enhance his sentence under
§ 841(b)(1)(A).

°Section 851(a) (1) provides:

No person who stands convicted of an offense under this
part shall be sentenced to increased punishnment by reason
of one or nore prior convictions, unless before tria
: . the United States attorney files an information
wth the court (and serves a copy on the person or
counsel for the person) stating in witing the previous
convictions to be relied upon.
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Robi nson next clains there was insufficient evidence for the District
Court to attribute to him fifty or nore grams of cocaine base for
sent enci ng purposes.® The Presentence |nvestigation Report (PSR) indicates
that the conspirators were responsible for transporting a total of 7.5
kil ograns of cocaine base into Omha. The PSR concl udes, however, that
Robi nson personally assisted in the manufacture and delivery of eighty-
three ounces (2.35 kilograms) of the total anount of cocaine base. Because
Robi nson was facing life inprisonnent whether eighty-three ounces or 7.5
kil ograns of cocaine base were attributed to him the PSR recomended
attributing to Robinson eighty-three ounces of cocaine base. Robi nson
failed to object to any of the findings in the PSR As a result, the
District Court adopted the PSR and the facts set forth therein as its
findings of fact for sentencing purposes. Absent an objection to the drug-
gquantity finding recommended by the PSR, the District Court was not
required to hold an evidentiary hearing into the quantity of drugs
attri butable to Robi nson. See United States v. Goodwin, 72 F.3d 88, 90
(8th Cir. 1995).

Furthernore, even if Robinson had objected to the drug quantity
attributed to himin the PSR, it is apparent that the evidence presented
at trial is sufficient to support a finding that Robi nson was responsible
for at l|least eighty-three ounces of cocai ne base. "A district court's
determ nation of drug quantity is reviewed for clear error." United States
v. Smith, 49 F.3d 362, 365 (8th Cir.), cert. denied, 115 S. C. 2009, 115
S. . 2264 (1995). dven the trial testinony of Robinson's coconspirators

t hat Robi nson personal |y assisted themin "rocking up" eighty-three ounces
of cocai ne base and packaging it for delivery to Omha, we

°lf fifty grans or nore of cocaine base are attributed to
Robi nson, then because of his two prior felony drug convictions he
is subject to mandatory Ilife inprisonnment under 21 U S C
8 841(b) (1) (A (iii) (1994). However, if less than that anmount of
cocaine base is attributed to Robinson, he is not subject to
mandatory life inprisonment. See 21 U.S.C. 8§ 841(b)(1)(B).
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cannot say the District Court conmtted clear error in attributing eighty-
t hree ounces of cocai ne base to Robinson for sentencing purposes.

W find Robinson's remaining argunents, which challenge the
constitutionality of his sentence enhancenent, to be entirely wthout
merit, and we decline to address them further

VI,

The judgnent of the District Court is affirned.

HEANEY, Circuit Judge, concurri ng.

| wite separately to express ny dismay about the result in this
case. darence Robinson, a young black man, was a snmall player in a |arge
cocai ne conspiracy. He was brought into the enterprise late in the gane
by a long-tine friend who was one of the |eaders of the enterprise. There
is no evidence that Robinson distributed any drugs, and al though the cocai ne
base attributable to the conspiracy had a street value of approximtely
$150, 000, Robinson pocketed only $1,000 for his small role. Because
Robi nson had two prior felony convictions for drug possession and because
t hose convictions were noticed by the government prior to trial, Robinson
will serve a mandatory life sentence for his crine. None of the other
nmenbers of this conspiracy--including the three | eaders--were sentenced to
| onger than 120 nonths in prison

At sentencing, the district court's hands were tied. Despite the
court's statenent that it was "disturbed" about its |lack of discretion and
that it thought the sentence was unjust, a |ife sentence w thout
possibility of parole was nandatory for Robinson under 21 US. C 8§
841(b) (1) (A (iii). Congress has clearly elected to eschew individualized
sentencing for repeat drug offenders in favor of a draconi an approach that
i s unm stakably tough on crine.
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I am aware that our «circuit has held the three-strikes schene
constitutional. United States v. Prior, 1997 W. 80253 at *3-4 (8th GCir.
Feb. 27, 1997); see also United States v. Farner, 73 F.3d 836 (8th Cir.
1996) (rejecting double jeopardy and ex post facto challenges to 18 U. S.C

8 359(c), which inposes mandatory |life sentence for persons convicted of
three or nore specified "serious violent crines"), cert. denied, 116 S. .

2570 (1996). | fear, however, that fairness is too often sacrificed in the
process.

Any sentencing discretion in this case rested with the prosecution,
not the court. First, if the governnent had not elected before trial to
file with the court a witten notice of Robinson's prior convictions as
required under 21 U S.C. 8§ 851, the court could not have inposed the
statutory enhancenent. Barring the governnent's failure to give notice,
the only possible way Robinson could have avoided a |ife sentence after his
convi ction woul d have been if the governnent noved for a downward departure
based on his substantial assistance. See United States v. Prior, 1997 W
80253 at *4 (8th Gr. Feb. 27, 1997). Here, where Robinson would not adnit
to being part of a large drug conspiracy, putting the governnment to its

proof may have literally cost him his life. One of Robinson's co-
def endants, who also faced a nandatory |ife sentence under section 841(b),
chose instead to cooperate with the governnent. Based on the governnent's
request for a sentencing departure, the co-defendant received only a 120-
nmont h sentence notw thstandi ng that he was undeni ably one of the | eaders
in the operation. The contrast between that puni shnent and Robinson's, in
light of the relative culpability, is unconscionabl e.

Unfortunately, Congress has taken away the court’s ability to use its
infornmed discretion in these matters, placing any discretion instead in the
prosecution. Under existing |aw, one can only hope that prosecutors wll
use that discretion wsely.
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