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BEAM Circuit Judge.

Ceral d, Ceral dine, and Theodore Fitzgeral d appeal fromvarious
orders entered by the district court®! in foreclosure proceedi ngs
brought by the United States after the Fitzgeralds defaulted on
Farmers Home Adm nistration (FnHA) | oans. W affirm

BACKGROUND

In 1968, Gerald and Geraldine Fitzgerald (“the Fitzgeral ds”)
entered into a contract for deed with CGerald s nother, Theressa
Fitzgerald, for a parcel of farmand Theressa owned in Union
County, South Dakota. Al t hough the contract for deed required
Gerald and Geraldine to make yearly paynents of $1,000, they nmade
no paynents after March of 1980. 1In 1985, Theressa quitclaimed her
interest in the land to the Fitzgeralds’s son, Theodore, who at
that time was thirteen years ol d.

Bet ween 1978 and 1982, the Fitzgeral ds obtai ned a nunber of
| oans from FnHA, 2 secured by nortgages on the property. They later
defaulted on the | oans, and the governnent commenced foreclosure
proceedi ngs in Novenber of 1992. The governnment named Theodore as
an additional defendant, asserting that his vendor’s lien arising
by virtue of the contract for deed was inferior to the governnment’s
cl ai magai nst the property. The governnent also clainmed a superior
interest to the Fitzgeralds’s other creditors, and naned those

The Honor abl e John B. Jones, United States District Judge for
the District of South Dakot a.

°The FnHA was renaned the Farm Services Administration in
1994. 7 U.S.C. 8§ 6932 (1994).
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parties as defendants as well. The governnent noved for summary
judgnent on all issues except the value of Theodore's |ien.

Shortly thereafter, the Fitzgeralds filed for Chapter 12
bankruptcy, and the district court stayed the foreclosure

proceedi ngs. In June of 1995, the Chapter 12 case was dism ssed
and the district court vacated the stay. The Fitzgeralds and
Theodore then filed briefs opposing sumary |udgnent. The

Fitzgeral ds argued that they were entitled to a right of redenption
under South Dakota law, and that this right had to be given effect
in FnHA foreclosure proceedings. Theodore noved for summary
j udgnent on the issue of the superiority and value of his interest.
The governnent then noved for sunmary judgnent on the valuation
i ssue as wel .

On Cctober 20, 1995, the district court issued an order and
entered judgnent on the notions, determining that: (1) the
Fitzgeralds were not entitled to a right of redenption; (2)
Theodore’s vendor’s |ien was superior to the governnent’s interest
and woul d be satisfied fromthe proceeds of the foreclosure sale;
(3) the contract for deed had a remai ni ng bal ance of $52, 209. 48 and
Theodore was entitled to accrue interest at an annual rate of five
percent until the bal ance was paid; and (4) the FnHA nortgages were
superior to all other potential clains, except Theodore’s, and any
clainms against the property by the remaining defendants were
f orecl osed.

The court entered an amended Decree of Sale on Novenber 27,
1995, and the United States marshal filed a Notice of Sale on
January 5, 1996. Theodore noved to anend the Notice of Sale, which
the district court denied. At the foreclosure sale on January 25,
1996, a third party purchased the land for $108,931.82. Theodore
then noved to set aside the sale and refused to convey a deed. On
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February 13, 1996, the district court denied Theodore' s notion and
i ssued an order, pursuant to Rule 70 of the Federal Rules of Cvil
Procedure, divesting Theodore of title and directing the marshal to
convey a nmarshal’s deed to the purchasers. Theodore's share of the
sal e proceeds, $53,045.94, was delivered to the Cerk of Court,
where it apparently remained unclainmed at the tinme this appeal was
ar gued.

The Appel lants raise five issues on appeal. The Fitzgeralds
assert that the district court |acked jurisdiction because the
governnment failed to showthat it had conplied with what they claim
are state law based nediation requirenents and federal | oan
preservation requirenents. The Fitzgeralds also claim that the
district court erred in concluding that they were not entitled to
state law redenption rights.® Theodore asserts that the district
court should have set aside the forecl osure sal e because the Notice
of Sale was defective. Theodore further argues that the district
court incorrectly determned the value of his claim against the
property and | acked authority to divest himof title under Rule 70.

I'1. DI SCUSSI ON

W nust first consider whether this appeal is tinely. A party
must file a Notice of Appeal wth the district court wwthin thirty
days of the order or judgnment fromwhich the appeal is taken. Fed.
R App. P. 4. Tinmely filing is not nerely a procedural
requi rement, but "is mandatory and jurisdictional." Bartunek v.
Bubak, 941 F.2d 726, 728 (8th G r. 1991). The governnment argues
that we have no jurisdiction on appeal because the district court

SRedenption is “the right to repay the anpbunt paid for rea
property or any interest thereon, sold on foreclosure of a real
estate nortgage. . . .7 S.D. Codified Laws 8§ 21-52-1 (Mchie
1987) .
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entered judgnment on the parties’ summary judgnent notions on
Cct ober 20, 1995, but Appellants did not file their Notice of
Appeal until March 11, 1996

We agree that with respect to those issues determ ned on
summary judgnent, Appellants failed to tinely appeal. Gerald and
Ceraldine Fitzgerald s asserted right of redenption was consi dered
and specifically rejected by the district court in its summary
judgnent order. The district court also inplicitly rejected the
Fitzgeralds's purported right to nediation and | oan preservation
services, insofar as it exercised jurisdiction and entered judgnment
for the governnent.* Li kew se, the value and superiority of
Theodore’s interest was before the district court on sumary
judgnent, and the court fully resolved that question in its order.
Appel I ants never chall enged these conclusions in any way prior to
this appeal. The October sunmary judgnment order was the fina
order with respect to these issues, and the Notice of Appeal was
therefore untinmely and we |ack jurisdiction.?®

“The Fitzgeralds argue that we can nonethel ess exam ne the
merits of this issue because they claimthat prior nediation and
| oan servicing are jurisdictional requirenments for FnHA forecl osure
proceedi ngs. Their position does not excuse their failure to take
a tinmely appeal. An appeal of a district court’s exercise of
jurisdiction nust still satisfy the requirenents for appellate
jurisdiction.

¢ note that Rule 54(b) of the Federal Rules of Cvil
Procedure woul d not have prevented review of the district court’s

summary judgnent order. That order fully disposed of all issues
and determned the rights and clains of all parties to the action,
i ncluding Theodore and the other potential 1ienholders. The

district court determ ned the value of Theodore’s interest, found
that it was a superior interest, and concluded that the property
woul d be foreclosed subject to that interest. The district court
further found that the interests of the other naned defendants were
inferior to the governnent’s clainms, and foreclosed those
interests. Because there were no issues renmaining for litigation,
the summary judgnent order was a final order *“adjudicating all the
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Furt hernore, these questions (except possibly Theodore’s claim
that his interest was inproperly valued) are noot. Once forecl osed
property is sold to a bona fide third-party purchaser, a court
generally lacks the power to craft an adequate renmedy for the
debtor. Roller v. Wirthen Nat’l Bank (In re Roller), 999 F.2d 346,
347 (8th Gr. 1993); Van lperen v. Prod. Credit Ass’'n, 819 F.2d
189, 191 (8th Cr. 1987) (per curiam. Therefore, a debtor who
fails to obtain a stay of the sale has no renedy on appeal and the

appeal is noot. Van Iperen, 819 F.2d at 191. The Appellants in

this case not only failed to obtain a stay followng sumary
judgnment, but indeed waited until after two decrees of sale, the
notice of sale, the actual sale, and the order confirmng sale
before they even noved for a stay.

Theodore al so appeals fromthe district court’s denial of his
notion to set aside the sale and fromthe court’s Rule 70 order
divesting himof title. The district court entered these orders,
respectively, on February 13 and February 14, 1996. Theodore’'s
appeal fromthese orders is tinely, but wthout nerit.

The first of these issues is noot. Theodore argues that the
Notice of Sale was defective in that it failed to clearly indicate
that the property woul d be sold subject to his senior interest. As
in the proceedi ngs bel ow, Theodore asks us on appeal to set aside
the foreclosure sale. However, the property is nowin the hands of
good faith purchasers who relied upon the sale, and we cannot undo
t hat purchase. Van |peren, 819 F.2d at 191.

After the foreclosure sale, Theodore refused to deliver the
deed after he was tendered paynent under terns of the contract for

clains and the rights and liabilities of all the parties.” Fed. R
Cv. P. 54(b).
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deed. The district court entered an order pursuant to Rule 70
di vesting Theodore of title and vesting title in the United States
marshal .® On direction of the court, the marshal then conveyed a
deed to the third-party purchasers. Theodore argues that the
district court |lacked authority to divest his interest under Rule
70.

This issue, too, nay be noot, as it is difficult to see what
effective relief could be granted by reversing the district court.
At any rate, Theodore’'s position is groundless. In his notion for
summary judgnment on the value of his vendor’s lien, Theodore
clearly elected that his interest in the property be paid fromthe
proceeds of the foreclosure sale. The district court’s summary
judgment order determned that value, directed the sale, and
provided that Theodore’'s interest would be cashed out. The
district court did not abuse its discretion in divesting Theodore
of title after his refusal to convey a deed upon tender of ful
paynent. See Gates v. Collier, 616 F.2d 1268, 1271 (5th Gr. 1980)
(Rule 70 orders reviewed for abuse of discretion).

®Rul e 70 provides in relevant part:

If a judgnent directs a party to execute a conveyance of
land or to deliver deeds or other docunents or to perform
any other specific act and the party fails to conply
within the tinme specified, the court . . . may enter a
judgnment divesting the title of any party and vesting it
in others and such judgnent has the effect of a
conveyance executed in due form of |aw

Fed. R CGv. P. 70.



I11. CONCLUSI ON

For these reasons, we affirm the district court in all
respects.

A true copy.
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