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PER CURI AM

M chael D. Tribulak appeals fromthe final judgnent of the District
Court?! for the Eastern District of Arkansas granting defendant Mnirth-
Meier-Rice dinic (M) judgnent as a matter of law in his enpl oynent
di scrim nation and contract acti on. For the reasons di scussed bel ow, we
affirm

Tribulak, a Southern Baptist, was hired by MW, a Christian
counseling clinic, as a therapist in June 1989. After Tribul ak obtained
his Arkansas license in February 1990, he conducted group
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marital and family therapy. For a two-year period, during Tribulak's
separation and divorce, MVR restricted the marital casework Tribul ak could
conduct and required that his therapy sessions be supervised. MW also
advised Tribulak that he needed to include nore prayer and biblical
references in his counseling, which he felt was inappropriate. Tribul ak
resigned in Novenber 1992.

After exhausting his adnministrative renedies, Tribulak brought an
action under Title VIl of the Cvil R ghts Act of 1964, claimng, inter
alia, MVR discrimnated against him on the basis of his sex and his
Sout hern Baptist religious beliefs. On the second day of trial at the
close of Tribulak's case, the district court granted MMR s notion for
judgnent as a matter of |aw

The district court concluded that Tribulak failed to nake a prim
facie case of religious discrimnation. Although the evidence indicated
MVR encouraged Tribulak to pray with sone of his patients which Tribul ak
t hought inproper, the district court held Tribulak failed to establish that
his failure to pray was consistent with his sincerely-held religious
beliefs or that the restrictions during his own marital difficulties were
punitive or a result of religious discrimnation. In addition, the
district court concluded Tribulak did not establish a prima facie case of
sex discrimnation, because the evidence showed he was not simlarly
situated to the fenal e therapists.

"I'n ruling on a [Federal Rule of Civil Procedure] 52 notion the trial
court need not consider the evidence in a light favorable to the plaintiff
and may render judgnent for the defendant if it believes the plaintiff's
evidence is insufficient to make out a claim" Geddes v. Northwest M.
State Univ., 49 F.3d 426, 429 n.7 (8th Gr. 1995). A finding nade pursuant
to Rule 52(c) is




reversible only if it is clearly erroneous. 1d. In the absence of a tria
transcript, this court cannot review the district court's findings for
clear error. See Meroney v. Delta Int'l Mach. Corp., 18 F.3d 1436, 1437
(8th CGr. 1994). |In addition, we cannot review Tribul ak's argunents that

the district court erred in admtting or excluding evidence. See Schnid
v. United Bhd. of Carpenters, 827 F.2d 384, 386 (8th Cir. 1987) (per
curianm), cert. denied, 484 U. S. 1071 (1988).

Accepting the district court's factual findings as true, we agree
that Tribulak did not prove a prina facie case of religious discrimnation
see Johnson v. Angelica Unif. Goup, lnc., 762 F.2d 671, 673 (8th GCir.
1985) (to make prinma facie case of religious discrimnation, enployee nust

pl ead and prove he hol ds bona fide belief that conpliance w th enpl oynent
requirenent violates his religion), or sex discrimnation, see James V.
Frank, 973 F.2d 673, 676 (8th Cir. 1992) (prima facie case of sex
discrimnation requires proof that plaintiff is simlarly situated in al

rel evant respects to nenbers of opposite gender).

Finally, the district court did not abuse its discretion in quashing
Wi t ness subpoenas which were not acconpanied by the witness fee. See CF
&1 Steel Corp. v. Mtsui & Co., 713 F.2d 494, 496 (9th Cir. 1983) (plain
neani ng of Fed. R Civ. P. 45(c) requires tender of fees with service of
subpoena).

Accordingly, we affirm



A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.



