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M nnesota Life and Health I nsurance Quaranty Association (the Association),
in this declaratory judgment suit. At issue is whether an anendnent to a
M nnesota statute, which anmendnent applies retroactively, violates either
the Contract C ause or the Due Process O ause of the Constitution of the
United States. The district court granted the Association's notion for
sumary judgment and di sm ssed Honeywel |'s conpl aint, concluding that the
anendnent passes constitutional nuster

A panel of this court unaninously affirnmed the judgnent of the
district court. Honeywell v. Mnnesota Life & Health Ins. Quaranty Assoc.
86 F.3d 766 (1996). Honeywell requested en banc review. W granted this
request, vacated the panel's opinion on August 27, 1996, and heard the case

en banc. W now affirmthe judgnent of the district court.

. BACKGROUND

Honeywel |, Inc. is a Delaware corporation with its principal place
of business in Mnnesota. Honeywell sponsors certain defined contribution
benefit and retirenent plans for its enployees. These plans include the
Honeywel | Retirenent |nvestnent Plan, the Investnent Plus Plan of Honeywel |
Inc., and the Honeywell Retirenent Savings Plan. The current trustee of
the Honeywell plans is First Trust National Association, which has its
princi pal place of business in M nnesota.

The Association is a nonprofit M nnesota corporation created pursuant
to the Mnnesota Life and Health Insurance Quaranty Association Act (the
Act), Mnn. Stat. Ann. 88 61B. 01-61B. 16 (\West



1986) .2 The Associ ation exists to protect the contractual rights of policy
owners and beneficiaries of |ife insurance policies, health insurance
policies, and annuity contracts (subject to certain definitions and
limtations), when the insurer that issued the life insurance, health
i nsurance, or annuity contract becones financially unable to performits
obligations. See Mnn Stat. Ann. 8§ 61B. 02, subd. 2. See also Mnnesota
Life & Health Ins. Quar. Assoc. v. Departnent of Commerce, 400 N.W2d 769,
770 (M nn. C. App. 1987). To provide this protection, all insurance
conpanies that deal in life, health, and annuity contracts and elect to do

business in Mnnesota are required to join and contribute to the
Association. Mnnesota Life, 400 NW2d at 770. The dispute in this case
arose following the 1991 insolvency of an out-of-state nenber insurance

conpany and the 1992 enactnent by the M nnesota | egislature of an anendnent
that retroactively redefines the term"contractual obligation" under the
Act .

In 1988, the Honeywel|l plans' trustee, who was a M nnesota resident
(as is the current trustee), invested in Guaranteed |nvestnent Contracts
(A Cs) issued by Executive Life Insurance Conpany of California (ELIC), a
menber of the Associ ation. G Cs are unallocated annuity contracts, or

annuity contracts "not issued to or owned by a naned individual." [d.
G Cs are investnents nmade by the trustee for the benefit of the plan
participants and are consi dered covered policies under the Act. See id.
at 775 (holding that G Cs are covered annuities under Mnn. Stat. § 61B. 03
subd.

3 (1984)). The Honeywell G Cs expressly nane the Honeywel |l trustee

2This Act has been repealed and was replaced in 1993 wth
Mnn. Stat. Ann. 88 61B.18 - 61B.32 (West Supp. 1996). The
| egi sl ature provided, however, that 88 61B. 01 - 61B. 16, as anended
in 1992, remain applicable to the subject of this suit. Honeywell,
Inc. v. Mnnesota Life & Health Ins. Guar. Assoc., 518 N. W2d 557,
558 n.4 (Mnn. 1994). The issue in this case deals with a 1992
anendnent to the Act, and not the new 1993 version of the Act.
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as the policy owner, and not the individual plan participants for whomthe
i nvestnent was nade. Honeywell, 518 N.W2d at 561.

In 1991, ELIC becane insolvent and unable to fulfill its contractual
obligations on the Honeywell G Cs, which ampbunted to $111, 000, 000. By
| etter dated January 10, 1992, the Honeywell trustee, as the resident
policy owner, submitted to the Association a claimfor guaranty coverage
under the Act. Honeywell sought coverage for ELIC s entire obligation to
the Honeywell trustee, which would inure not only to the benefit of
Honeywel l's 9,000 Mnnesota resident plan participants but also to
Honeywel | 's 27,000 nonresident plan participants.

The Association neither granted nor denied Honeywell's claim
initially. ELIC s insolvency had al so affected approxi nately 10, 000 ot her
M nnesot a resi dents who were enployed in M nnesota by other conpani es whose
pl an trustees owned A Cs but which trustees were not M nnesota residents.
At that time, the Act required the Association to guarantee the covered
policies of "residents" to whomany "contractual obligation" was owed from
an out-of-state insurer. Mnn. Stat. Ann. § 61B. 06, subd. 2 (West 1986).
See Honeywell, 518 N.W2d at 558. The term"resident," defined as "any
person who resides in this state at the tine the inpairnment is determ ned
and to whom contractual obligations are owed," Mnn. Stat. Ann. § 61B. 03,
subd. 13 (West 1986), was broad enough to include a trustee who resided in
M nnesot a. Honeywel |, 518 N.W2d at 560-61. The term "contractual

obligation," defined as "any obligation under covered policies," Mnn.
Stat. Ann. 8§ 61B.03, subd. 5 (West 1986), was broad enough to include a AC
obligation owed to a resident trustee. Honeywell, 518 N.W2d at 560-61.
Thus, as then codified, the Act, conbined with ELIC s insol vency, created
the potential that all the Honeywell plan participants, thousands of whom
were not residents of M nnesota, m ght be



entitled to coverage under the M nnesota Act because their plan trustee
happened to be a M nnesota resident. Wereas, nmany other M nnesota non-
Honeywel | enpl oyed resident plan participants, who worked for conpanies
whose plan trustee resided in a different state, nmight not be entitled to
any coverage because their trustee (the one to whom the contractual
obligation was owed) was not a M nnesota resident.

Faced with this dilenma, on January 21, 1992, the M nnesota
Depart nent of Commerce (which supervises and regul ates the Association and
to whom appeals may be taken fromthe Association's determ nations, see
Mnn. Stat. Ann. 8 61B.09(c)), issued an opinion, advising the Association
chai rman on the coverage probl ens created by the ELIC insol vency:

The Departnent believes it is the clear intent of the Act
to cover the people of M nnesota. Accordingly, it is the
Departnent's position that the GQuaranty Association Act
provi des coverage to M nnesota resident enployees who are the
beneficiaries of defined-contribution pension plans funded by
Quaranteed Investnent Contracts purchased from Executive Life.

Consistent wth that position the Departnent has
determined that non-resident enployees of such a plan
regardl ess of the residency of the trustee or plan sponsor, are
not covered under the Act.

(Appel l ee's App. at GA-59.)

Subsequently, on April 27, 1992, the governor signed into |aw an
anmendnent to the definition of the term "contractual obligation," in a
purported attenpt to retroactively "clarify" the statutory coverage in a
nmanner consistent with the Departnent of Commerce opinion. Honeywell, 518
N.W2d at 562. The 1992 anendnent, which specifically applies
retroactively, narrowed the



definition of "contractual obligation' to specifically exclude any
obligation owed "to nonresident participants of a covered plan or to the
pl an sponsor, enployer, trustee, or other party who owns the contract; in
such cases, the association is obligated under this chapter only to
participants in a covered plan who are residents of the state of M nnesota
on the date of inpairnment." 1992 Mnn. Laws, ch. 540. Thus, the anendnent
expressly provides coverage only to plan participants who are M nnesota
residents. In light of the opinion of the Departnent of Commerce and the
retroactive 1992 anendnent, the Association took the position that its
guaranty obligation to Honeywell covers only those Honeywell plan
partici pants who resided in Mnnesota when ELIC becane insol vent.

Honeywel | then brought an action for declaratory and injunctive
relief and nonetary damages in Mnnesota state court based on the
Association's refusal to fully guaranty the whole of the trustee's claim
Honeywel | sought a declaration that retroactive application of the 1992
amendnent viol ates both the Contract O ause and the Due Process Cl ause of
the Constitution because Honeywell's entitlenent to coverage and paynent
under the prior statute had fully accrued before the enactnent of the 1992
amendnent . The Association renoved the case to federal district court
pursuant to 28 U.S.C. § 1441.

After renoval, the parties filed cross notions for summary judgnent.
The district court ruled in favor of Honeywell, holding that the
retroactive abrogation of Honeywel |'s guaranty coverage rights
i nperm ssibly destroyed vested rights in violation of both the Contract
Clause and the Due Process Cdause of the Constitution. After the
Associ ati on noved for reconsideration, however, the district court vacated
its initial opinion and certified two questions to the Suprenme Court of
M nnesot a: (1) Did the 1992 anendnent to the Act's definition of
"contractual obligation"



effect a substantive change in the Association's obligations or nerely
clarify existing obligations? (2) |Is the annuity contract owner's (the
trustee's) right to guaranty paynment from the Association a purely
statutory right or is it contractual in nature? The Suprene Court of
M nnesota ruled on the certified questions, holding that (1) the 1992
anendnent to the definition of "contractual obligation" substantively
changed the Association's coverage obligations, and (2) the right to
paynment fromthe Association is a purely statutory right under state | aw.
See Honeywell, 518 N.W2d at 563.

After the Suprene Court of Mnnesota responded to the certified
guestions, the parties again filed cross notions for summary judgnent.
This time, the district court granted the Association's notion for summary
judgnent, concluding that retroactive application of the 1992 anendnent did
not violate either the Contract O ause or the Due Process Cl ause, and
di sm ssed Honeywel |'s conplaint with prejudice. Honeywell appeals.

1. DI SCUSSI ON

Honeywel | contends that its preanmendnent right to insurance guaranty
coverage is contractual in nature and that retroactive application of the
amendrent constitutes the inpairnent of its contractual rights in violation
of the Contract d ause. Honeywel | al so argues that the 1992 anendnent
arbitrarily and irrationally destroyed its accrued, vested right to
guaranty coverage, in violation of the Due Process Clause. W begin our
anal ysis with the Contract d ause.



A, CONTRACT CLAUSE

The Constitution provides, "No State shall . . . pass any Law
inmpairing the hligation of Contracts . . . ." US. CONST. art. |, § 10,
cl. 1. Read Iliterally, this constitutional prohibition bans any

interference with contracts, but cases interpreting the clause clearly
indicate that this prohibition "is not an absolute one and is not to be
read with literal exactness like a mathematical forrmula." Hone Bldg. &
Loan Ass'n v. Blaisdell, 290 U S. 398, 428 (1934). | nstead, when a
litigant contends that a | egislative anmendnent has inpernissibly inpaired

contractual obligations, our inquiry initially focuses on "whether the
change in state law has “operated as a substantial inpairnent of a
contractual relationship. Ceneral Mdtors Corp. v. Ronein, 503 U S. 181
186 (1992) (quoting Allied Structural Steel Co. v. Spannaus, 438 U. S. 234,
244 (1978)) (other citation omtted). Three basic conponents are essentia

tothis inquiry: (1) Does a contractual relationship exist, (2) does the
change in the law inpair that contractual relationship, and if so, (3) is
the inpairnment substantial? 1d. If we conclude that a substanti al
i npai rment of a contractual relationship exists, we nmust then carefully
exam ne "the nature and purpose of the state legislation." Alied
Structural Steel Co., 438 U.S. at 244.

W first consider whether a contractual relationship exists. In this
case, the district court certified to the state suprene court the question
of whether the Association's guaranty obligation to G C owners, such as the
Honeywel | trustee, is a contractual or a statutory obligation. The Suprene
Court of Mnnesota determned that the right to paynent from the
Association is a purely statutory right under state |law. Honeywell, 518
N.W2d at 563. Honeywel | first contends that the district court
erroneously



certified a question of federal constitutional lawto the state court.

While federal courts "accord respectful consideration and great
weight to the views of the State's highest court,"” the deternination of
whet her the Act created a contractual obligation "is a federal question for
pur poses of Contract C ause analysis, and whether it turns on issues of
general or purely local law, we can not surrender the duty to exercise our
own judgnent." Ronein, 503 U S at 187 (internal quotations omtted).
Contrary to Honeywell's assertion, however, the district court did not
avoid its duty to deternine the constitutional issue by certifying a
guestion to the state suprene court. I nstead, the district court gave
proper consideration to the state court's views but independently
determ ned that the right to paynment under the Act is not contractual
within the neaning of the Contract Clause. W review de novo the district
court's judgrment on this constitutional question. See United States v.
Bates, 77 F.3d 1101, 1104 (8th CGr.), cert. denied, 117 S. C. 215 (1996).

Qur independent review |l eads us to agree with the district court that
the rights at issue are statutory in nature and therefore, no contractual
relationship exi sted between Honeywell and the Association. Two factors
lead us to this conclusion: (1) the Act itself does not create a contract,
and (2) the A Cs do not specifically incorporate the terns of the Act.

First, the Act's guaranty is not itself a contract between the
Associ ation and those who qualify for the Act's protection. "Iln general,
a statute is itself treated as a contract when the |anguage and
circunstances evince a legislative intent to create private rights of a
contractual nature enforceable against the State." United States Trust Co.
v. New Jersey, 431 U. S. 1, 17 n. 14




(1977). The right to paynent under the Act is not enforceable against the
state of Mnnesota but is an obligation inposed upon the Association. The
Association is a nonprofit legal entity and not a state agency. M nn.
Stat. Ann. 8§ 61B.04, subd. 1 (Wst 1986). See also Mnn. Stat. Ann.
8 61B. 21, subd. 1 (West Supp. 1996). Even if the Association were a state
agency, the Act contains no "clear indication that the | egislature intends

to bind itself contractually," which is necessary in order to overcone the
general presunption "that a law is not intended to create private

contractual or vested rights but nerely declares a policy to be pursued

until the legislature shall ordain otherwise." National R R Passenger
Corp. v. Atchison, Topeka & Santa Fe Ry., 470 U.S. 451, 465-66 (1985)
(quot ations omitted). Rat her, the Act creates an insurance guaranty

association with attendant statutory obligations to safeguard the financial
wel | -being of M nnesota residents to whom contractual obligations are owed
by its nenber insurance conpanies. The Act does not create a contract;
instead, it creates a statutory safety net to protect the econonic well -
being of Mnnesota resident policy owners in the event a nenber insurer
becones insol vent .

Second, while the Association has the power to enter into contracts,
Mnn. Stat. Ann. 8§ 61B. 06, subd. 9(a) (West 1986), the Association is not
a party to the A Cs involved here. The A Cs at issue are contracts between
t he Honeywell trustee and the inpaired ELIC, not the Association. The
Honeywel | trustee did not specifically bargain for protection under the
Act, and the Act is not expressly or inpliedly incorporated into the terns
of the 4 GCs. "For the nobst part, state laws are inplied into private
contracts regardless of the assent of the parties only when those |aws
affect the validity, construction, and enforcenent of contracts." Ronein,
503 U.S. at 189. The Association's statutory obligation to guaranty the
i nsurance coverage of residents protected by the Act
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does not in any way affect the validity, construction, or enforcenent of
ELIC s obligation on the d Cs. Moreover, there is no evidence that the
G Cs were created in pursuance of the statutory obligation. Cf. Coonbes
V. Getz, 285 U S 434, 442, 448 (1932) (upholding the contractual liability
created pursuant to a state constitutional rule of law that was repeal ed).
The 1992 anendnent nerely altered definitions under the Act, which in turn
affect the Association's statutory obligation to the Honeywel|l trustee, but
the anendnent did not alter or affect any bargai ned-for agreenent between
the Association and the Honeywell trustee. The Contract C ause does not
"protect against all changes in |legislation, regardless of the effect of
t hose changes on bargai ned-for agreenents.” Ronein, 503 U S. at 190.

We conclude that the Association's obligations are statutory in
nature rather than contractual. Absent the existence of a contractual
relationship, our Contract Cause inquiry is finished. Accordingly, we
affirmthe district court's conclusion that the 1992 anendnent did not
unconstitutionally inpair a contractual relationship in violation of the
Contract d ause.

B. DUE PROCESS

Honeywel | ' s due process claimpresents a closer question. Honeywell
argues that retroactive application of the 1992 anendnent defeats its
vested right to paynment under the Act, in violation of the Due Process
G ause. Honeywell relies on Coonbes, 285 U S. at 439-48, where the Suprene
Court held unconstitutional the repeal of a California state constitutiona
provision that provided a cause of action against corporate directors. The
Court stated in absolute terns that "neither vested property rights nor the
obligation of contracts of third persons nay be destroyed or
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inpaired." 1d. at 442. More specifically, the Court in Coonbes held, "a
contractual obligation arose; and the right to enforce it, having becone
vested, conmes within the protection of both the contract inpairnment clause
in Art. 1, 8 10, and the due process of law clause in the Fourteenth
Amendnent, of the Federal Constitution." 1d. at 448. Honeywel | al so
relies on Ettor v. City of Tacomm, 228 U S. 148, 158 (1913), where the
Suprene Court held that a statutory right to conpensation for property

damage caused by the city in the course of grading streets, which right to
conpensati on was conplete before a repeal of the cause of action, was a
vested property right that could not be retroactively destroyed. Cainng
that these cases control the outconme of the case at hand, the Honeywel |
trustee asserts a vested right to paynent under the Act as it existed when
ELI C becane insolvent, prior to the 1992 anendnent.

The Association, on the other hand, urges us to follow nore recent
Suprene Court precedents in which the Court reviews econonic |egislation
with a very deferential eye and does not accord vested rights status to
econom c rights. The Association observes that under this nodern approach
due process is satisfied as long as a reasonable |egislative purpose
supports the retroactive application of the legislation. The Association
contends that the retroactive 1992 anmendnent is supported by a reasonabl e
| egi slative purpose, and alternatively, that no vested rights accrued in
favor of the Honeywell trustee upon ELIC s insolvency.

In one sense, both argunents are right. The Suprene Court has never
expressly overrul ed the reasoning of Ettor and Coonbes, which accords great
protection to accrued statutory causes of action. |In the area of economc
| egi sl ation, however, we cannot ignore the abundance of cases where
substantive due process has evolved into a deferential rational basis
anal ysis. W believe that an

12



understandi ng of the historical context of Ettor and Coonbes is essential
to divine accurately the present weight of their authority on the issue
before us. See Hammond v. United States, 786 F.2d 8, 11 (1st Cir. 1986)
(questioning the continued vitality of Coonbes and Ettor because recent

cases have retroactively abridged economc and real property rights without
al ways carefully distinguishing these prior cases). See also W David
Sl awson, Constitutional and legislative Considerations in Retroactive
Lawmaki ng, 48 Cal. L. Rev. 216, 232 (1960) ("The decision [of Coonbes v.
Getz] seens far too rigid in its conception of permssible legislative

change and woul d al nost certainly not be followed today.").

Ettor and Coonbes were decided during what is referred to in the
hi story of Anerican jurisprudence as the Lochner era, named for the pivota
case of judicial activism Lochner v. New York, 198 U S. 45 (1905)
(invalidating maximum work hours legislation as an unconstitutiona

exercise of police power). Cases of that era frequently invalidated
statutes that limted econonm c autonony in a manner thought by the Court
to be unnecessary or unwise, but in nore recent decisions, the Court
plainly sees its role differently: "[We do not sit as a super |egislature
to weigh the wisdomof |egislation nor to decide whether the policy which
it expresses offends the public welfare.” Day-Brite Lighting. Inc. v.
M ssouri, 342 U.S. 421, 423 (1952). The reasoning preval ent during the
"Lochner [era] has been inplicitly rejected nany tines." Walen v. Roe,
429 U.S. 589, 597 & n.18 (1977). See also United States v. Carlton, 512
US 26, 114 S. . 2018, 2023-24 (1994) (recognizing that three tax cases
fromthe Lochner era "were decided during an era characterized by exacting

revi ew of econonmic |egislation under an approach that “~has | ong since been
di scarded' " (citation omitted)); Planned Parenthood of S.E. Pa. v. Casey,
505 U.S. 833,
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861 (1992) (recognizing that the demi se of Lochner era reasoning began in
West Coast Hotel Co. v. Parrish, 300 U S. 379 (1937)).

Wthin two years of the Coonbes decision, substantive due process
analysis in the area of retroactive economc |egislation began to be franed
in ternms of reasonabl eness, drifting away from the Lochner era's strict

protection of econonic freedomand vested rights. See Blaisdell, 290 U.S.
at 438 (upholding as an energency neasure a nortgage noratorium | aw t hat
i npai red obligations on nortgage contracts). The Court acknow edged t hat
even the expressly protected obligation of contracts (and sinmlarly, we
believe, the concept of vested rights) may be inpaired by economc
legislation if "the legislation is addressed to a legitimate end and the
neasures taken are reasonable and appropriate to that end." 1d. This
rational basis substantive due process test appears to have supplanted the
|l egislatively restrictive vested rights node of analysis, and allows
| egi slatures nore freedomin dealing with economc situations. See, e.q.

Janes L. Kainen, The Historical Framework for Reviving Constitutional
Protection for Property and Contract Rights, 79 Cornell L. Rev. 87, 119
(Nov. 1993) ("Modern jurists reject the categorical |ogic of vesting and

consider the statute's justifications under the rubric of substantive due
process."); Charles B. Hochman, The Suprene Court and the Constitutionality
of Retroactive Legislation, 73 Harv. L. Rev. 692, 696-97 (1959-60) (noting
that the vested rights analysis has been replaced by balancing three

factors: (1) the nature and strength of the public interest served by the
statute, (2) the extent to which the statute nodifies or abrogates a
preenactnent right, and (3) the nature of the right altered by the
statute).

In 1976, the Court announced, "It is by now well established that
| egi slative Acts adjusting the burdens and benefits of econonic |ife cone
to the Court with a presunption of
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constitutionality, and that the burden is on the one conplaining of a due
process violation to establish that the legislature has acted in an
arbitrary and irrational way." Usery v. Turner Elkhorn Mning Co., 428
US 1, 15 (1976). These authorities |eave no doubt that, even though
Coonbes and Ettor have never been overruled by the Suprenme Court, the

nodern framework for substantive due process anal ysis concerni ng economc
| egislation requires only an inquiry into whether the legislation is
reasonably related to a legitimte governnental purpose. G ven the
criticismsurrounding the Court's Lochner era decisions in general, coupled
with the devel opnent of judicial deference to econom c |egislation since
then, we join those who question the continued validity of the vested
rights anal ysis of Coonbes and Ettor when reviewing the constitutionality
of econom c |egislation, recognizing as we nust that only the Suprene Court
itself can overrule its precedents. W rely instead on the nore recent
Suprene Court pronouncenents of substantive due process analysis for
econom ¢ legislation, which articulate a rational basis test.

Qur task, then, is to determ ne whether the retroactive application
of the 1992 anendnent is justified by a rational |egislative purpose, or
whether it is illegitimate and arbitrary. Retroactive legislation, |ike
prospective |egislation, nmust neet the reasonabl eness test of due process.
Usery, 428 U.S. at 17. "But that burden is net sinply by showi ng that the
retroactive application of the legislation is itself justified by a

rational |egislative purpose." Pension Benefit Guar. Corp. v. R A Gay
& Co., 467 U S 717, 730 (1984). Retroactive economc |egislation has been
uphel d as reasonable even in circunstances where it destroys a settled
expectancy or inposes a new liability. See, e.qg., Carlton, 114 S. C. at

2022- 23 (uphol ding a curative neasure that took away an expected and relied
upon deduction for estate tax); Gay, 467 U S at 734 (upholding
retroactive application of
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ERISA's withdrawal liability as supported by rational |egislative purpose);
Usery, 428 U. S. at 19-20 (upholding retroactive aspects of Black Lung
Benefits Act of 1972, which required enployers to conpensate fornmer
enpl oyees di sabled by a work-rel ated di sease). The Court has repeatedly
noted that although certain econonic liabilities or burdens were not

nn

antici pated, nevertheless, our cases are clear that Ilegislation
readjusting rights and burdens is not unlawful solely because it upsets
ot herwi se settled expectations."'" Concrete Pipe & Prod. v. Constr.
Laborers Pension Trust, 113 S. C. 2264, 2287 (1993) (quoting Gay, 467

U S at 729, quoting Usery, 428 U. S. at 16).

Usi ng these standards, we conclude that the 1992 anendnent redefining
"contractual obligation" was neither arbitrary nor illegitimate. The state
has a legitinmate interest in regulating the insurance industry, easing the
econom ¢ burdens of its own residents, and ensuring the econonic |ife of
an association created by its statute to protect its residents. The
general purpose of the Act at issue in this case "is to protect the future
financial stability of individuals," Mnnesota Life & Health Ins., 400
N.W2d at 773, and the preanendnent Act expressly provided protection to

"residents" to whom "contractual obligations" are owed. M nn. Stat
8 61B.06, subd. 2 (1986). The 1992 anendnent serves to narrow the
definition of contractual obligation, explicitly providing coverage only
to resident plan participants. This is a legitimte purpose.

The 1992 anendnent is also curative in nature, even though it worked
a substantive change in the |aw. See Honeywell, 518 N.W2d at 560-63
(hol di ng that the anendnent worked a substantive change in the | aw because

before the anendnent, it plainly entitled resident policy owners, including
trustees, to coverage). Curative legislation corrects an unintended and
unanticipated mstake in the
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underlying legislation, which went undetected until sone tine after the

original enactnment. Certainly, legislatures have the authority to cure
i nadvertent defects in their legislation. See Carlton, 114 S. C. at 2022
(uphol ding Congress's attenpt to cure a defect in the tax code). In

Carlton, the Court concluded that Congress's purpose in retroactively
taki ng away an estate tax deduction, even though the decedent's executor
had relied upon it, was neither illegitimte nor arbitrary because
"Congress acted to correct what it reasonably viewed as a mistake in the
original 1986 provision that would have created a significant and
unantici pated revenue |oss." 114 S. C. at 2023. W also note the
observation of one conmentator that "the individual who clains that a
vested right has arisen fromthe defect is seeking a windfall since, had

the legislature's . . . action had the effect it was intended to and could
have had, no such right would have arisen." Hochman, supra at 705.

Here, the Mnnesota legislature acted reasonably when it gave
retroactive effect to the 1992 anendrment in order to cure a drafting defect
that mght have inadvertently left thousands of M nnesota residents without
coverage under the Act due to the ELIC debacle. W agree with the
observation of the Suprene Court of Mnnesota: "G ven that unall ocated
annuity contracts were not prevalent at the tinme of the statute's enact nent
in 1977, the legislature likely did not contenplate how the Act
specifically applied to these contracts." Honeywell, 518 N.W2d at 561
Absent retroactive effect, an unintended gap in coverage would have | eft
many M nnesota resi dent workers (whose trustee resided el sewhere) without
coverage, while an unintended windfall in favor of nonresident workers who
had a M nnesota trustee woul d have strained the financial capabilities of
the Association and required Mnnesota residents to pay higher premuns to
finance the Association's obligation to out-of-state residents. In sum
"t he

17



interest in the retroactive curing of such a defect in the administration
of government outweighs the individual [trustee's] interest in benefiting
from the defect." Hochman, supra at 705-06. Thus, we conclude that
retroactive application of the 1992 anendnent was a rational neans by which
to acconplish the state's legitinmate goals.

Honeywel | contends that retroactive application is arbitrary and
irrati onal because there is no connection |linking the Honeywell trustee to
the ELIC failure that triggered coverage and because the anendnent has a
di sparate inpact on non-residents. Neither contention has nerit. W have
al ready determned that the retroactive application of the amendnent was
rational and prevented an unantici pated gap in coverage for resident plan
partici pants and an unexpected w ndfall for nonresident plan participants.
Because the context here is curative in nature, there is no need to
denonstrate any connection of the Honeywell trustee to the ELIC failure in
order for the legislation to be rational. W agree with the Association's
contention that the anendnent actually elinmnates the arbitrary aspect of
the prior legislation under which M nnesota residents may or nmay not have
had coverage for their plan funds, depending solely upon the arbitrary
residence of their plan trustee, over which they have no control
Additionally, the disparate inpact results only fromthe state's legitinate
interest in maintaining the welfare of its own citizens, not from
arbitrariness or discrimnation. Retroactive application does not deprive
nonresi dents of any rights (except the expectation of coverage based on the
arbitrary residence of their trustee), and it does not place any added
burdens or liabilities on nonresidents.

To the extent Honeywel|l argues that this case is fully controlled by
Coonbes and Ettor, we also disagree. As already noted, we question the
continued vitality of these cases.
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Furthernore, even assuming they remain authoritative, we conclude that they
do not control the outcone in this situation. In our view, Ettor and
Coonbes do not stand for the proposition that an inviolable vested right
exi sts whenever a statutory economc right accrues. |n Coonbes, the Court
expressly protected what had becone a vested contract right, independent
of the statute. 285 U S. at 448. W have previously concluded that no
contract rights are inplicated by the 1992 anendnent. This case involves
| egi slation of economic matters which exist only by statute and have not
been integrated into a private contract, and Honeywell did not even nake
choices in reliance on the preamendrment Act. 1In Ettor, the Court protected
a cause of action that provided a renedy for property danage to private
property that occurred while the city graded streets for public use. 228
U S at 156. In the present case, neither the state nor the Association
caused a harm and then took away a renedy for the injury caused, as the
city and state did in Ettor

In sum GCoonbes and Ettor are not directly applicable to the case at

hand because each involves an el enent distinguishable fromthe type of
econom c |legislation at issue here. Thus, even if Coonbes and Ettor apply,
they do not dictate a conclusion that accrued econom ¢ rights under the
preanendnent Act rise to the level of a vested right. Rather, in spite of
t he expectancies that nay have been based upon the preanendnent Act, the
retroactive 1992 anendnent was a rational means by which to acconplish the
|l egitimate econom c goal of ensuring the welfare of M nnesota resident
wor ker s.
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[11. CONCLUSI ON

Finding no violation of either the Contract O ause or the Due Process
Cl ause through retroactive application of the 1992 anmendnent, we affirmthe
judgnent of the district court.

LOKEN, G rcuit Judge, with whom BOAWAN, Circuit Judge, joins, concurring

| concur in Part |1.B. of the court's opinion, concluding that the
M nnesota statute at issue does not violate Honeywell's right to
substantive due process, except to the extent that the roll over paragraph
on pages 18 and 19 is inconsistent with ny view of the Contract C ause
i ssue. As to that issue, | respectfully disagree with the court's
conclusion that no contract has been inpaired, but | agree that there has
been no unconstitutional inpairment. Accordingly, | concur in the court's
decision to affirm

As the court explains, the nobdern Contract O ause analysis is (1) has
the State inpaired a contract, (2) is the inpairment substantial, and (3)
is the statute neverthel ess a permnissible exercise of the State's police
power . See Ceneral Mdtors v. Ronein, 503 U S. 181, 186 (1992); Energy
Reserves, Inc. v. Kansas Power & Light Co., 459 U.S. 400, 410 (1983). The
latter two factors are interrel ated. "The severity of the inpairnent

neasures the height of the hurdle the state legislation nust clear."
Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 245 (1978).

1. Was There a Contract. My starting point on this question is
Coonbes v. Getz, 285 U S. 434, 440-42 (1932), in which California repeal ed
a constitutional provision holding corporate directors personally liable

to creditors for enbezzled or misappropriated corporate funds. |n holding
that the repeal
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unconstitutionally inpaired a creditor's contract with a corporation, the
Court described the repealed liability as "in its nature contractual."
Justice Cardozo in dissent observed that to call the liability contractua
was "a legal fiction. . . borrowed fromthe |aw of quasi contracts." But
he nonet hel ess agreed that the Contract C ause nmay protect a creditor's
"contract with a corporation secured in certain contingencies by a
statutory liability."

To nme, Coonbes confirnms that a statute may create a contract between
private parties that the Contract Cause protects. See also Steanship Co.
v. Joliffe, 69 U S. 450, 456-57 (1864) (statute created contract between
shi ppi ng conpany and harbor pilots); Hawthorne v. Calef, 69 U S 10, 22

(1864) (statute providing that stock is security for railroad's creditors
created contract between creditors and shareholders). Al recent Suprene
Court cases anal yzi ng whether a statute had created a contract for Contract
Cl ause purposes dealt with obligations of the State, rather than, as in
Coonbes, obligations the State has conpelled private parties to assune.
But that should not alter the analysis. For exanple, even if a statute

mandates the terms of a fire insurance policy, the policy is still a
contract. Accord In re Wrkers' Conpensation Refund, 46 F.3d 813, 818 (8th
Cr. 1995).

In this case, the statute created the Quaranty Association, a private
non-profit entity consisting of all insurers wishing to do business in the
State, and required that entity to guarantee the "covered policies" of its
nmenmbers in the event of an insolvency. That third party guaranty | ooks
much like the statutory liability in Coonbes. "In deternm ning whether a
particular statute gives rise to a contractual obligation, it is of first
i nportance to examine the |anguage of the statute." National R R
Passenger Corp. v. Atchison, Topeka & S.F. Ry., 470 U. S. 451, 466 (1985).
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Here, the statute uses the word "guaranty" in its title and provides that
the Association "shall . . . guarantee, assune, or reinsure" the
obligations of its nenbers. Mnn. Stat. 8§ 61B.06, subd. 1 (1986). A
guaranty is a contract under M nnesota law. See Baker v. Citizens State
Bank of St. louis Park, 349 N . W2d 552, 557-58 (M nn. 1984). In these
ci rcunstances, Honeywell has had a "contract" inpaired, either its

underlying investnment contracts with ELIC or, nore directly, the guaranty
by the Quaranty Association. The contrary conclusion of the M nnesota
Suprene Court, though entitled to deference in its construction of state
law, is not binding on us for Contract C ause purposes. See Ronein, 503
U S at 187.

2. Ws the Contract Substantially |Inpaired. Total destruction of a

contract is a substantial inpairnent. Home Building & Loan Ass'n v.
Bl ai sdel |, 290 U.S. 398, 431 (1934). At first glance, this case seens to
i nvol ve total destruction of the guaranty rights of non-resident Honeywell

enpl oyees. But that ignores the nature of the guaranteed contracts. As
a G C trade association nonograph explained, "G Cs are assets of the

pension plan. Individual enployees do not own any part of a G C, nor do
enpl oyees have any individual rights under the contract." Thus, properly
viewed, the inpairnent is partial -- a reduction in the Association's

guaranty obligation to the Honeywell Plan. (Wether that loss to the Plan
must ultinmately be borne only by non-resident beneficiaries is an issue not
before us.)

Though partial, the inmpairnent is quantitatively substantial -- based
on the percentage of non-resident Honeywell enployees, the statutory
amendrrent deprived the Plan of sonme 75% of its guaranty clai magainst the
Associ ati on. In addition, the inpairnment was not nerely incidental to
anot her | egislative purpose; the statute was
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enacted to inpair. Conpare Enerqgy Reserves, 459 U. S. at 418; Exxon v.
Eagerton, 462 U. S. 176, 194 n.14 (1983).

Beyond the sheer nagnitude of an inpairnent, the Suprene Court | ooks
at whether the inpaired termwas central to the contract, whether settled
expectati ons have been disrupted, and whether the inpaired right was
reasonably relied on. See El Paso v. Simons, 379 U S. 497, 514 (1965);
Spannaus, 438 U.S. at 243 n.14. |In general, when an industry is heavily

regul ated, parties are considered to have | ess reasonabl e expectation that

legislation will not alter their contractual arrangenents. See Energy
Reserves, 459 U S. at 411. These other factors cut against the

substantiality of this inpairment. As in Veix v. Sixth Ward Bldg. & Loan
Ass'n of Newark, 310 U S. 32, 38 (1940), the industry is both heavily
regul ated and "regulated in the particular to which [Honeywell] now

objects,"” since the State created the inpaired guaranty. Honeywell cannot
show substantial reliance on the Association's guaranty when it purchased
the A Cs in 1988 because the Association has broad power to unilaterally
i npose conditions on its guaranty obligations, subject to the
Conmmi ssioner's approval, including the power to declare a noratorium on
paynents. See Mnn. Stat. § 61B.06, subds. 1-3 (1986); Honeywell v.
M nnesota Life & Health Ins. Quar. Ass'n, 518 N.W2d 557, 563 (Mnn. 1994).

On the other hand, recent E ghth GCrcuit cases have |ooked

unfavorably on retroactive legislation inpairing contracts, even in heavily
regul ated industries. See Wrkers' Conpensation Refund, 46 F.3d at 820

(statute confiscating excess reinsurance premuns invalid though
rei nsurance plan docunents incorporated changes in state law); Holiday Inns
Franchising, Inc. v. Branstad, 29 F.3d 383, 384 (8th Cir.), (statute
retroactively restricting franchisor termnation rights invalid), cert.
denied, 115 S. C. 613 (1994); Mnnesota Ass'n of Health Care Facilities,
Inc. v. Mnnesota Dept.
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of Public Wlfare, 742 F.2d 442, 451 (8th Cr. 1984) (statute retroactively
reduci ng nursing hone rates for nedicaid patients invalid "because it

di srupts settled and conpl eted financial arrangenents under contracts nade
in reliance on existing law'), cert. denied, 469 U S. 1215 (1985).

On balance, | conclude this inpairnent is substantial. Honeywel |
lost 75%of its guaranty benefit. Cf. Spannaus, 438 U. S. at 247 (statute
i mposi ng $185, 000 pension charge on enployer closing state office was

substantial inpairnment). Thus, on the sliding scale the Suprene Court uses
for the last two Contract Clause factors, this inpairnment requires close
scrutiny of the State's justification

3. Is the Substantial Inpairnent Justified. The economic interests

of a state may justify its inpairing contracts, see, e.qg., Blaisdell, 290

U S at 437, but the Contract Cause inposes linmts on that power.
"Legislation adjusting the rights and responsibilities of contracting
parties nmust be upon reasonable conditions and of a character appropriate
to the public purpose justifying its adoption." United States Trust Co.
of New York v. New Jersey, 431 U S. 1, 22 (1977). G ven the deference paid
to state legislatures, especially when the State is not a party to the

impaired contract, nost clains founder on this aspect of the nodern
Contract C ause analysis. The Suprene Court |ooks hard at whether there
is alegitimte public purpose and then defers to the |egislative judgnent
as to the reasonabl eness of a particular remedy. See Energy Reserves, 459
U S at 412-13.

O particular inportance in this case, the Court has stated that it

is reasonable to anend a statute to elininate unforeseen consequences or
wi ndfall benefits, even if that inpairs existing contracts. See U.S.
Trust, 431 U S. at 31 & n.30; Enerqgy Reserves,
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459 U. S. at 412. For exanple, the Court in U S. Trust explained that the
amendrrent in El Paso was valid because it sinply linmted parties "to those
gai ns reasonably to be expected fromthe [original] contract." Conversely,
t he amendrment struck down in U.S. Trust was not in response to wi ndfal
benefits or unforeseen consequences because it repealed a provision
expressly prohibiting the use of Port Authority revenues for transportation
subsi di es.

In this case, the Mnnesota Legislature based its initial 1977
statute on the NAIC Mdel Life & Health Guaranty Association Act. The
Model Act at that tinme provided that the association nust guarantee al
obligations of an insolvent domestic insurer. For an insolvent foreign or
out-of -state insurer, however, the association only guaranteed "the covered
policies of residents," and it would have "no liability" if that insurer's
hone State provided "substantially sinmlar" protection "for residents of
other states." See Mnn. Stat. § 61B.06, subds. 2 and 4 (1986). |n other
words, if every State had enacted this Mddel Act and uniformy applied it,
the association in an insolvent U S. insurer's hone State would pay all
guaranty clainms. But if an offshore insurer grabbed everyone's npbney and
went under, each State's association would guarantee the covered policies
of that State's residents.

In this environment, Honeywell's guaranty claimfor its investnent
in ELIC G Cs posed a substantial unforeseen consequence in M nnesota for
t hree reasons. First, the legislators who enacted the initial M nnesota
statute in 1977 did not foresee that, unlike regulators in nost every other
State, Mnnesota's Conmi ssioner would take the position in the 1980s,
before ELIC becane insolvent, that G Cs are "covered policies," and the
Suprene Court of M nnesota would agree in Mnnesota Life & Health Guar
Ass'n v. Departnent of Conmerce, 400 N.W2d 769, 773-74 (1987). As a
result
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of this lack of uniforminplenentation, when Honeywell sent its ELIC clains
toall fifty States, it received bl anket denials from nost everyone except
M nnesot a.

Second, the Legislature did not foresee that "covered policies" would
include group annuities in which a single contract holder, rather than
t housands of beneficiaries, is the "resident." One can argue that this
i ssue was reasonably foreseeable. But | see no indication that even the
drafters of the various Mddel Acts anticipated the problem before 1985.
That the issue was unforeseen is confirnmed by the fact that any careful
drafter famliar with ERI SA i nsurance-funded group life and health plans
would not try to solve this conplex an issue with the single word
"resident."

Third, Honeywell took the position that the $300,000 statutory
ceiling on the Association's liability "for all benefits . . . wth respect
to any one life," Mnn. Stat. 8 61B. 06, subd. 8 (1986), does not apply to
its ACclains. That exposed the Association to a $111, 000,000 claim far
nore than any State has allowed in expressly covering GCs. See Mnn.
Stat. 8§ 61B.19, subd. 4(6) (1996) ($7,500,000 limt on clains regarding
"unal | ocated annuities of a retirenment plan"); 1985 NAIC Mdel Act
8§ 3(c)(2)(B) (%$5,000,000 limt).

Faced with this surprising confluence of factors that produced a
genui nely unforeseen consequence and arguable w ndfall benefit, the
Legi sl ature enacted an anendnent that reduced the Association's statutory
guaranty to a level that Honeywell (or any other plan sponsor) should
reasonably have expected fromthe statute as originally enacted: because
G Cs are not "covered policies" in California, ELICs hone State, the
M nnesota Associ ation nust guarantee ELIC s G C obligations to M nnesota
resi dents; therefore,
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the Honeywell Plan is entitled to a guaranty benefit equal to that portion
of its AC contracts that represent investnents on behalf of its M nnesota
resi dent beneficiaries.

In enacting this anmendnent, the State acted in furtherance of the
legitimate econonmic interests of its citizens.® The effect of its action
was to reduce a state-nandated private benefit in a nmanner not inconsistent
with the reasonable expectations of the parties to that "contract." In
t hese circunstances, | concur in the court's conclusion that M nnesota did
not unconstitutionally inpair the Contract C ause rights of the Honeywell
Plan trustee or the Plan's ultimte enpl oyee beneficiari es.

RICHARD S. ARNOLD, Chief Judge, with whom McMLLIAN, MAG LL, BEAM and
MORRI S SHEPPARD ARNOLD, Circuit Judges, join, dissenting.

| agree with Judge Loken that a contract was inpaired by the
M nnesota Legislature's anendnent of section 61B. | also believe that
i mpai rrent was substantial within the nmeaning of the Contracts C ause, and
not sufficiently justified. | therefore respectfully dissent.

The | ead opi nion holds that there was no contract to be inpaired when
the M nnesota Legislature anended 8 61B to excl ude out-of -state-resident
i fe-insurance policyholders and other beneficiaries fromits coverage.
As Judge Loken’s opinion

3As the court observes in its substantive due process
di scussion, because the Association's liabilities are unfunded --
clains are paid by post-insolvency assessnents of the remaining,
sol vent nenbers -- it does not take a team of actuaries to deduce
that if Mnnesota conpels the Association to bestow uniquely
generous guaranty benefits on the non-M nnesota custoners of this
year's insolvent insurer, ELIC the Association's nenbers nust
eventually recoup those benefits by inposing higher insurance
prem uns on future M nnesota policyhol ders.
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explains, it is settled law that obligations between private parties which
are nandated by statute nmay nonet hel ess be contractual and enforceable as
such. The statute which created the Mnnesota Life and Health | nsurance
Quaranty Association states that the Association was created to protect the
rights of policyowers and other beneficiaries by guaranteeing the
obl i gations owed them by insurance conpanies. Mnn. Stat. 8§ 61B. 02 subd.
2 (1990) (“The purpose of sections 61B.01 to 61B.16, is to protect
pol i cyowners, death benefit certificate holders, insureds, beneficiaries,
annuitants, payees, and assignees of life insurance policies, health
i nsurance policies, annuity contracts and suppl enental contracts . . ..").
The duty to guarantee the obligations of nmenber insurance conpani es appears
to be the Association's primary reason for existence. The power to collect
assessnents from nenber conpanies exists to enable the Association to
fulfill that duty. A guaranty is itself a kind of contract, an undertaking
to fulfill the obligation of another if that other is in default.

It seens inprobable that the Legislature would create a separate,
nonprofit legal entity and endow it with the power to collect assessnents
from nmenber insurance conpani es w thout denandi ng reci procal perfornmance
fromthe Association. The words of the statute belie such a possibility:
“1f a donmestic insurer is an inpaired insurer [unable to neet its
obligations to policyholders and other beneficiaries], the association
shall . . . guarantee, assune, or reinsure, or cause to be guaranteed

assuned, or reinsured, the covered policies of the inpaired insurer
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M nn. Stat. 61B.06 subd. 1(b); see also 8§ 61B. 06 subd. 2 (pertaining to
foreign insurers). The |ead opinion today holds the Association did not
owe a contractual duty to guarantee all covered policies because a
| egi sl ature nust exhibit a clear indication that it intends to bind itself
contractually before it will be considered to be so bound. The Legislature
in the instant case did not bind itself, however; it bound the Association

The Legislature created the Association to collect nenbership fees from
i nsurance conpanies and to assune the obligations of those conpani es shoul d
t hey becone “inpaired.” | therefore agree with Judge Loken that the
obligations owed by the Association, even though their originis in the
statute, are nonethel ess contractual and not nerely “statutory.”

It follows that the Mnnesota Legislature’s anendnent of the statute
was an inpairnment of a contract. Two sets of contractual relationships
were inpaired by the Legislature' s action: that between Honeywell's
trustee and the Association, and that between the trustee and ELIC. The
former is affected because the Associ ation, under the anended statute, is
released from nost of its duty to guarantee the obligation owed the
trustee. The latter is affected because the trustee contracted with ELIC
under the prior version of the statute, and consequently under the
assunption that the G Cs were fully guaranteed by the Association

Judge Loken’s concurring opinion concludes that there was only a
partial destruction of the contract in this case, because the anmendnent
merely dimnished the Association’s obligation to guarantee the d Cs,
rather than destroying that obligation conpletely. As Judge Loken
recogni zes, a substantial inpairnment need not be a total destruction to
violate the Contracts Qause. | agree that the inpairnment in this case was
substantial. Indeed, the Mnnesota Legislature chose which investnents to
protect and
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which to abandon at the level of the individual, according to the
individual's state of residence. It specifically intended to abrogate the
Association’s duty to guarantee a given obligation based on the individua
i nvestor to whomthat duty was owed. |t therefore seens appropriate to
view the Legislature' s action as a conplete destruction of those individua
contractual relationships.

The Suprene Court has held that the Constitution does not prevent a
| egislature from working a substantive change in the law, and inpairing
contracts thereby, as long as it had sufficient justification for doing so.
“[L]egislation adjusting the rights and responsibilities of contracting
parties” will not violate the Contracts Cause if it is created “upon
reasonabl e conditions and of a character appropriate to the public purpose
justifying its adoption.” Allied Structural Steel v. Spannaus, 438 U.S.
234, 244 (1978) (internal quotation onitted).

One possible justification for the anmendnent could be to avoid
unf or eseen consequences or w ndfall benefits. Under that view, the
Legi sl ature could not have foreseen that M nnesota’'s Association would be
the only one which guaranteed A Cs as “covered policies.” To the contrary,
it was not only foreseeable, but readily ascertainable, that other states
did not treat A Cs the way Mnnesota did. Mnnesota's Comm ssioner and its
State Suprene Court both cane to that conclusion in the 1980s.

M nnesota also, it is argued, could not have intended to guarantee
coverage of policies based sinply on the residence of a trustee. The
coverage mandated by such a rule, the argument continues, is far nore
expansive than the Legislature could have anticipated. Per haps the
Legislature did not anticipate that the Association would incur such a
large obligation. But it should have; the | anguage of the statute is not
so anbi guous that such a
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readi ng should be surprising. Under the subdivision which applies to out-
of-state inpaired insurers, the statute requires the Association to
“guar antee, assune, or reinsure or cause to be guaranteed, assumed, or
reinsured, the covered policies of residents, and shall make or cause to
be made pronpt paynent of the inpaired insurer’s contractual obligations
whi ch are due and owing to residents.” Mnn. Stat. 8§ 61B.06 subd. 2. It
was cl ear when Honeywel |l applied for coverage of its ELIC G Cs that A Cs
were al ready “covered policies” in Mnnesota. The anbiguity is allegedly
whet her “residents” could foreseeably have included a trustee which held
several “covered policies” on behalf of both resident and non-resident
beneficiaries. The statute defines “resident” in § 61B.03: “‘Resident

neans any person who resides in this state at the tine the inpairnent is

determned and to whom contractual obligations are owed.” “Person,”
according to the statute, “neans any individual, corporation, partnershinp,
associ ation or voluntary organization.” Mnn. Stat. § 61B.03 subd. 12-13.
The drafters should have realized that i ndi vi dual cor porations,

part nershi ps, associations, and voluntary organi zations could hol d nunerous
covered policies on behalf of enployees or other beneficiaries. I
therefore cannot agree that the Legislature’' s anmendnent of the statute is
justified because of unforeseeabl e consequences.

That the anmendnent inposed a retroactive change raises the “hurdle”
the state nmust clear in order to justify a substantial inpairnent of
contracts. Legislation which nmakes prospective changes affecting private
contracts is an appropriate and comonpl ace | egislative function; private
contracting parties, especially in regulated industries, should expect that
| aws and regulations may change and affect their future dealings. W
exam ne the state's justification for retroactive changes nore carefully
because the opposite is generally true: private
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contracting parties should and do expect that the conditions under which
they contracted will remain in effect unless and until there is a change.
They do not normally expect |awrakers to change the basic assunptions
underlying those agreenents so as to affect legal obligations incurred, or
rights vested, in the past. See Mnnesota Ass’'n of Health Care Facilities,
Inc. v. Mnnesota Dep't of Pub. Wrks, 742 F.2d 442, 450-51 (8th Cr. 1984)
(uphol di ng prospective change but striking down retroacti ve change because

it “disrupt[ed] settled and conpleted financial arrangenents under
contracts nmade in reliance on existing law'), cert. denied, 469 U S. 1215
(1985); Holiday Inns Franchising, Inc. v. Branstad, 29 F.3d 383, 385 (8th
Cir.) (observing that retroactive changes which alter prior contractua

rel ati onshi ps have “al nost unifornmly been declared unconstitutional,” and
that “this is a datum on which [parties] are presunably allowed to rely
whil e bargaining”), cert. denied, 115 S. C. 613 (1994).

The M nnesota Legislature in this case deliberately effected a

retroactive change in the law to allow the Association to avoid a $110
mllion payout. The M nnesota Suprene Court has held that the
Legi sl ature’'s anendnment was a change, and not a clarification of the
statute. Honeywell, Inc. v. Mnnesota Life & Health Ins. Guar. Ass’'n, 518
N.W2d 557, 562 (Mnn. 1994). The Legislature's action was a deli berate,
retroactive change in the law which altered the settled contractual duties

of the Association, and greatly inpaired Honeywell's right to payment. The
size of the payout, while substantial, does not seemto ne to provide
sufficient justification for the change. Indeed, the |large size of the
payout serves only to underscore the substantiality of the obligation that
the Legislature has nullifi ed.

Many reasons underlay the determnation of the Franers to create a
new Constitution. Perhaps none was nore promni nent than
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their conviction that States should not be allowed to destroy or water down
contracts for the paynent of noney. The Contracts Cl ause “was perhaps the
strongest single constitutional check on state legislation during our early
years as a Nation . . ..” Alied Structural Steel Co. v. Spannaus, supra,
438 U. S. at 241 (footnote omtted). | regret that this Court today shrinks
from enforcing this part of the Constitution, which is designed to
saf equard a basic human right, the right to nake private contracts. It is

not a coincidence that nost of the people injured by this statute cannot
vote for the Mnnesota Legislature.

| respectfully dissent.
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