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Bef ore BOWAN and WOLLMAN, Circuit Judges, and KOPF,! District
Judge.

KOPF, District Judge.

The Southern Pacific Transportation Conpany and St. Louis
Sout hwestern Rai |l way Conpany (Railroad) entered into an agreenent
with Asplundh Brush Control Conpany (Asplundh) in which Asplundh
agreed to spray for weeds along the Railroad s right of way. The
agreenent contained various indemity provisions. A general
indemmity provision concerning a variety of topics, including
personal injury liability, exenpted Asplundh from the indemity
obligation if the Railroad was negligent. | n anot her provision
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relating to chem cal use, Asplundh agreed to indemify the Railroad
for liabilities “arising out of use of the chemcals to be applied



hereunder, including (but without limtation) clains or liability
due to drift of the chemcals and harmto trees, crops, shrubs or
vegetation of any kind, and |ivestock, regardl ess of any negligence
of enpl oyees of Railroad.”

Al t hough Aspl undh had sprayed t he Munds, Arkansas, crossing,
weeds grew high. A serious personal injury accident followed when
vision at the crossing was obstructed by the weeds. In a state
court suit brought by an injured party, a jury found the Railroad
was negligent, but Asplundh was not negligent. The evi dence
reveal ed that despite knowing that the chem cals had not controlled
the weeds at the Mounds crossing, the Railroad failed to notify
Asplundh of the problem thus failing to give Asplundh an
opportunity to respray the area.

The Railroad brought this action seeking indemity from
Aspl undh, claimng the chem cal-use provision of the contract
required Asplundh to indemify the Railroad for personal injury
liability even if the Railroad was negligent because such liability
arose out of the use of chemcals. Wth the material facts
undi sputed, and the parties’ agreenent that the contract was
unanbi guous, the district court? granted summary judgnent for
Aspl undh. The court held that the “chem cal -use” provision of the
contract was |limted to the harnful effects of chemcals to

property.

The Railroad appeals, claimng the district court erred when
it applied settled Arkansas rules of contract interpretation to the
indemmity provisions of the contract. Having reviewed the parties’
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briefs and subm ssions, we conclude that no error of |aw appears.
Accordingly, we affirm See 8th Cr. R 47B.
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