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BOGUE, Senior District Judge.

The underlying action in this appeal is one for the recovery of
accidental death benefits brought pursuant to the Enployee Retirenent
Security Act of 1974 (ERISA), codified at 29 US C § 1001 et seq.
Plaintiff, Gerald W Jennings (“M. Jennings”), originally filed this suit
in Arkansas state court seeking life insurance benefits and accidental
deat h benefits pursuant to the death of his son, who was al so naned CGerald
Jennings and will hereafter be referred to as “decedent.”

In his conplaint, M. Jennings naned: (1) Wirlpool Corporation,
decedent’s enpl oyer and provider of the insurance policies at issue; (2)
John Hancock Miutual Life | nsurance Conpany, which issued a |ife insurance
policy on decedent for $42,000 and an accidental death policy for $9, 000;
(3) Conmmercial Life Insurance Conpany which issued an accidental death
policy on decedent for $100,000; and (4) Billie

*The HONORABLE ANDREW W BOGUE, United States District
Judge for the District of South Dakota, sitting by
desi gnati on.
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J. Jennings (“Ms. Jennings”), decedent’s ex-wife who shot decedent to
death and is the primary beneficiary on the policies at issue. M.
Jennings is the secondary beneficiary, and seeks to recover the benefits
primarily designated for his fornmer daughter-in-Iaw.

After the case was renoved fromstate court, Ms. Jennings filed a
cross-conpl ai nt agai nst her co-defendants (Wirlpool, John Hancock, and
Conmmrercial I nsurance) seeking the same benefits sought by her forner
father-in-Ilaw. Def endant John Hancock was eventually dismissed with
prejudice after paying $51,000 into the Court’s registry and the case
proceeded anong the remaining parties. The renmmining issues were whet her
decedent’s death was accidental, and if so, who was entitled to the
acci dental death benefits.

After consideration of a stipulated record, the District Court!?
dismissed the case in its entirety, granting judgment against GCerald

Jennings and Billie Jennings on the grounds that decedent’s death was not
accidental. M. Jennings and Ms. Jennings now appeal that judgnent. W
affirm

There is little dispute as to the facts of this case. Ms. Jennings
and the decedent were divorced on Septenber 13, 1994. During the course
of their marriage, throughout their separation and after the divorce, Ms.
Jennings was the recipient of a pattern of verbal and physical abuse from
t he decedent. In the early norning hours of OCctober 18, 1994, Ms.
Jenni ngs, her children, and her new fiancé Kurt Kasprytzky, were awakened
by the decedent knocking on the door and demanding to be let in. Ms.
Jennings let the decedent inside the house and an argunent ensued.
Throughout the course of the argunent, the decedent struck his ex-w fe at
| east once in the head with his fist. At sone point, Ms. Jennings called
out to Kasprytzky for help. Kasprytzky entered the roomwith a pistol and
fired two warning shots into the floor. Wen the decedent retreated,

The Honorable H Franklin Waters, United States District
Judge for the Western District of Arkansas, Fort Smth D vision.
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Ms. Jennings retrieved the gun from Kasprytzky. She fired one nore
war ni ng shot as the decedent took a step toward her. The decedent grabbed
Ms. Jennings's hands yelling at her to go ahead and shoot him The gun
accidently discharged and hit the decedent in the arm The decedent |et
go of Ms. Jennings’'s hands and retreated sonewhat. He then raised his
fist and said “I will kill you” as he charged back at her. Ms. Jennings
turned her head, fired one nore shot, and kill ed her ex-husband.?

On appeal, both M. Jennings and Ms. Jennings argue the Court erred
in finding the decedent’s death was non-acci dental. W review of the
factual conclusion that this death was not accidental for clear error.
Cockrell v. Life Insurance Conpany of Georgia, 692 F.2d 1164, 1167 (8"
Cr. 1982).

M. Jennings and Ms. Jennings argue that under Arkansas |aw, before
his death can be rul ed non-accidental, the evidence nust establish that the
decedent subjectively knew, or would reasonably anticipate, that Ms.
Jennings would shoot himwth the intent to kill. They maintain that
al t hough her relationship with the decedent was filled with abuse, Ms.
Jenni ngs never retaliated physically or offered any physical reprisals to
the decedent in response to such abuse. Mreover, the Jenningses’ past
hi story of argunments never involved the use of firearns. G ven the
ci rcunstances of this case, they argue, the evidence was insufficient to
establish the requisite subjective know edge of the decedent at the tine
of the shooting. The appellants, however, misstate the applicable | aw

Under Arkansas law, proof of death of an insured from injuries
received by himraises a presunption of accidental death which presunption
continues until overcone by affirmative proof to the contrary on the part
of the insurer. Mitual of Omaha v. George, 434

2Mrs. Jennings was charged with Second Degree Murder in
Arkansas state court, and was acquitted of the offense follow ng a
jury trial
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S.W2d 307, 309 (Ark. 1968)(citations onmitted). Death by accident or by
acci dental neans for insurance purposes generally does not include death
resulting frominjuries received in an encounter provoked by the insured
or in which the insured was the aggressor and failed to retire in good
faith. Aetna Life Insurance Co. v. lLemay, 236 S.W2d 85, 87 (Ark. 1951).
“However, death may be accidental, even though the insured was the
aggressor, if the insured . . . could not reasonably have anti ci pated that
the adversary woul d respond in such a manner as to seriously injure or kil
the insured.” Cockrell, 692 F.2d at 1168 (applying Arkansas law). As the
Arkansas Suprene Court has stated

Great weight is attached to the insured's ability to foresee
the natural and probabl e consequences of his action. |If the
action of the insured is such that a reasonabl e person would
concl ude that danger of serious injury mght result, recovery

woul d be denied. |If the action is such that the insured could
not reasonably foresee the fatal consequences, recovery wll be
permtted.

Lincoln Incone Life Insurance Co. v. Alexander, 328 S.W2d 266, 270 (Ark.
1959). If the insured' s death was reasonably foreseeable and a natural
consequence of his wongful assault upon another, the insurer is excused

from paying accidental death benefits under the policy. 1d. See also,
Ceneral Anerican Life Insurance Co. v. Priest, 301 F.2d 390, 394 (10'" cir.
1962) (as a general rule, insured s death is accidental unless it was a
natural and probable result of his own actions, reasonably foreseeabl e by
himor by a reasonably prudent man in his position). Thus, the insurer can
overcone the presunption of accidental death by showi ng the decedent knew

or reasonably should have known that Ms. Jennings would respond to his
attack with deadly force.

The Jenningses refer us to Wade v. Continental Insurance Co., 514
F.2d 304 (8" Gr. 1975) in support of their contention that the decedent’s
death was accidental. |In Wade, the evidence showed that the decedent and
his wife had a long history of donestic quarrels. | ndeed, on nany
occasi ons, after being beaten by her husband, Ms.




Wade had been hospitalized. Yet Ms. Wade had never offered violent
retaliation, and neither party had ever threatened the other with death or
brandi shed a gun. During one such quarrel, after M. Wade hit his wife,
she said to him“lIf | had a gun, 1'd shoot you.” M. Wade pronptly
retrieved a gun, loaded it, handed it to Ms. Wade and told her to go ahead
and shoot. She did. Applying lowa |aw, the Court reversed the district
court and ruled that despite the obvious taunt and defiance by M. Wde,
there was no evidence to show that he would reasonably foresee that his
wife would actually shoot him 1d. at 307. The Court held that “there
[was] no evidence to support a finding that the shooting was ‘according to
the usual course of things’ or ‘the natural and usual . . . result’ of
handi ng a previously | aw abiding and | ong-suffering wife a gun, even with
a defiant challenge to use it.” ld.(citation omtted).?3

The Jenni ngses argue that, as in Wade, although the decedent taunted
Ms. Jennings to shoot him based upon her history of passivity, her |ack
of physical reprisals, and the lack of the use of firearns in the past, the
evi dence before the Court fails to establish that the decedent would
reasonably anticipate that Ms. Jennings would actually shoot himw th the
intent to kill. W disagree.

There are inportant factual differences between Wade and the case at
bar which bring this case outside the real mof accidental death. As the
District Court correctly observed, the facts of this case are far nore
egregi ous than Wade and the other cases cited by the Jenningses. M s.
Jennings and the decedent were divorced and she had a new fiancé. The
decedent was under a restraining order at the tine he violated the peace
and tranquillity of Ms. Jennings's hone. Ms. Jennings was hol di ng the
decedent at gunpoint during a

3The Wade court al so attached nuch inportance to the fact that
Ms. Wade was subsequently convicted of mansl aughter in state
court. “The general rule is that one has no duty to foresee the
crimnal conduct of another.” Wade, 514 F.2d at 307.
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particularly tense nonent in the encounter. Mbst inportantly, the decedent
recei ved several warning shots prior to being fatally shot. M. Kasprytzky
fired two warning shots into the floor. Ms. Jennings fired one warning
shot herself and a fourth bullet actually struck the decedent in the arm
At this point, although Ms. Jennings had never retaliated before and no
firearmhad ever been used in their past quarrels, the decedent was aware
that Ms. Jennings was pointing a gun at him during an extrenely tense
nmoment and was capable of firing it. W cannot say the District Court
clearly erred in finding that when the decedent charged Ms. Jennings one
| ast tinme, he should have foreseen his death.

Accordingly, the judgnent of the District Court is affirnmed.
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