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JOHN R G BSON, Circuit Judge.

Wlliam Beenman appeals from the district court's! denial of his
petition for wit of habeas corpus. Beenan sought relief fromhis 1980

conviction for first-degree nurder in connection with the killing of
M chi el W nkel. He makes three clainms of ineffective assistance of
counsel. W affirmthe judgnent of the district court.

The body of Mchiel Wnkel was found at Wld Cat Den State Park in
Muscatine County, lowa on April 26, 1980. Wnkel had been
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kicked in the head and stabbed to death. Her body was uncl ot hed, and
W nkel had been subjected to sexual intercourse either shortly before or
shortly after her death. The nedical evidence indicated the date of the
nmurder was nost |ikely between April 17 and April 24, 1980.

As part of their investigation, police interviewed people known to
have been in the area from which Wnkel disappeared. Police noticed a
di screpancy in the statenent of Beeman and that of his girlfriend, and
called Beeman in for a second interview In that interview Beeman said the
policeman told him"that mansl aughter was just spur of the nonent, reflex-
type thing and mansl aughter--or first degree was thought out over a period
of tinme and everything." Beenman said the policeman "was acting |ike--well,
he said that if it was mansl aughter, he was going--they could try to help
nme; and they would help nme all they could.” Beeman then adnmitted that he
was with Mchiel Wnkel on the evening of April 21, 1980. He ultinmately
signed a confession saying that he had taken Mchiel Wnkel to Wld Cat Den
State Park that night. He said that after the two had been necking and
W nkel had renoved her clothes, she refused to have sex with himand ki cked
himin the groin. The statenent said:

[Al]s a reflex | kicked her in the head above the right eye,
was wearing ny steel toed boots. She fell to the ground and
remenber her trying to get up, and | don't renenber what
happened next. . . . | don't renenber if | had sex with her or
not. | had ny knife with ne but | don't renenber stabbing her.

Beeman's counsel filed a belated notion to suppress the confession
on the ground that the police had coerced Beenman by | eading himto believe
they would help himif he confessed. The trial court overruled the notion
on the nerits and because it was



untinely. Beeman's trial counsel later testified that the reason he did
not nove to suppress the confession earlier was that:

There was discussion of the defense being dimnished
capacity on the part of M. Beenan. M. Beeman's information
to nme all the way along until we got into Septenber--this whole
thing was |like a dream and he couldn't really renmenber what
happened or what didn't happen. As the evidence started comni ng
out in a certain nmanner and started to appear as if the
di mi ni shed capacity defense was not really viable, M. Beenan
started to indicate that he recall ed nore about the statenent.

Beeman's case was tried to a jury. One of the trial exhibits was
Mchiel Wnkel's purse. During deliberations, the jury sent a note to the
court asking if it was permssible to consider a deposit slip and bank book
the jurors had found inside the purse. The slip and book nenorialize a
deposit dated April 22, 1980 at 2:51 p.m The April 22 date is significant
not just because Beenan's confession fixed the date of the nurder at April
21, but al so because Beenan had broken his foot the norning of April 22 and
could not have committed the nmurder after that.

The trial court called counsel in and asked what to do about the
jury's note. Counsel for the State asked to reopen the case to put on
evi dence expl ai ni ng that the bank docunents were post-dated because it was
an afternoon transaction on April 21. In the alternative, the State
requested a mistrial, which Beenman's counsel opposed. The court ultinmately
decided to instruct the jury to disregard the bank slip and passbook. The
jury found Beeman guilty of first degree nurder

After the verdict, a man naned Leslie Brown, who had once been a
suspect in the case, contacted the police and stated that he had spoken to
M chiel Wnkel after April 21, 1980. Beenan's counse



t her eupon noved for a newtrial, calling Leslie Brown as a witness. At the
new trial hearing Brown first said that he had seen Wnkel on April 22
1980, but |later said he was not sure of the date. The trial court denied
the new trial notion on both substantive and tineliness grounds.

Beerman appeal ed his conviction, and the |l owa Suprene Court affirned.
State v. Beeman, 315 NW2d 770 (lowa 1982). He sought state collatera
relief, which was deni ed. Beeman v. Nix, No. C2884-783 (lowa Dist. C
Dec. 26, 1984).

Beeman filed for habeas relief in the federal district court,
al l eging that he had received ineffective assistance of counsel in three
particulars: first, that his counsel failed to file the newtrial notion
intinme;, second, that his counsel failed to seek a mistrial to permt the
presentation of the bank slip and passbook as evidence; and third, that his
counsel failed to call himas a witness at the suppression hearing and
failed to file a tinely suppression notion

The State answered that Beeman had committed procedural default
barring review of the first two issues. In response, Beenan adnitted that
those two issues were not raised in his appeal of the state post-conviction
proceeding. Beeman's brief stated: "In reviewing recent Eighth Crcuit
and U S. Suprene Court cases, it appears that Petitioner's clains nmay not
have been procedurally preserved as conpletely as the current state of the
law requires, barring applicability of an exception to the doctrine of
procedural default." Beeman argued that he had established the fundanental
fairness exception to the procedural default rule by show ng factual
i nnocence in accord with Schlup v. Delo, 11 F.3d 738, 741, 743 (8th Cr.
1993), rev'd, 115 S. . 851 (1995).




The district court considered and rej ected Beenan's actual innocence
claim concluding that the evidence he offered did not reach the required
| evel . Beeman relied on the bank slip dated April 22, as well as the
testinony of Leslie Brown at the new trial and another wi tness, Darlene
Sandven, who clained at trial to have seen Wnkel on April 22. The court
consi dered the date on the bank slip in conjunction with testinony in a
deposition taken in the case, which "explained that the transaction
occurred at a branch office of the bank at approximately 3:00 p.m on April
21, 1980. The timng of the transaction caused the bank slip to be
postdated to April 22, 1980." As for the testinony of Leslie Brown and
Dar | ene Sandven, the court stated that Sandven testified at trial
t hat she thought she had seen Wnkel on April 22. The court stated
that "Brown's testinony did nothing to bol ster Sandven's clai mthat
she saw the victim on April 22, 1980." Therefore, the court
determ ned that the evidence, taken as a whole, did not neet the
standard for show ng Beeman was actual ly innocent so that the court
shoul d excuse his procedural defaults.

The parties agreed that the claimof ineffective assistance in
connection with the suppression notion was not procedural ly barred.
Beeman cl ained that his counsel was ineffective because he failed
to file the suppression notion in tine. The district court
examned this claimin light of Strickland v. Washi ngton, 466 U. S
668, 687 (1984), which allows relief only if there was both
i nadequate representation and prejudice resulting from that

i nadequacy. The court found that Beeman's counsel was not
ineffective in filing the suppression notion late, but rather that
Beeman hinself caused the tardiness by failing to inform his
counsel of the facts that supported the notion to suppress. "The
court finds trial counsel pronptly filed the notion to suppress
when he learned information frompetitioner that woul d support the
nmotion." Nor was Beeman prejudiced by the late filing, since the



state trial court considered the nerits of the notion despite its
t ardi ness.

Beeman al so clainmed that his counsel was ineffective because
he failed to call Beeman as a witness in the suppression hearing.
The district court found that counsel testified credibly that the
decision not to call Beeman was a matter of strategy. Moreover,
the district court examned Beeman's testinony at trial concerning
the circunstances of his confession. The court held that Beeman's
trial testinony did not contradict the accounts the police gave of
the confession, and that there was no showi ng that Beeman was
prejudi ced by his counsel's decision not to call himas a wtness
at the suppression hearing.

Beeman argues that the new evidence of the bank slip and
passbook, together with the testinony of Leslie Brown, is a
sufficient show ng of actual innocence to excuse his procedura
defaul t. The district court correctly articulated the proper
standard, requiring Beeman to show that in light of the newy
avai | abl e evidence, together with the evidence produced at trial,
see Schlup v. Delo, 115 S. C. 851, 867 (1995), "it is nore likely
than not that no reasonable juror would have found petitioner

guilty beyond a reasonable doubt,"” had the new evidence been
produced at trial. 1d. Beerman does not quarrel with the district
court's standard, but argues that the district court erred in
concluding that the facts in his case did not neet the Schlup
st andar d.

W review de novo the district court's application of the
Schlup standard to the facts of this case. See O Dell v.
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Net herl and, 95 F.3d 1214, 1250 (4th Cr.) (en banc), cert. granted
on other grounds, 117 S. C. 631 (1996). The testinony of Leslie
Brown woul d have added very little to Beeman's case at trial, since

Brown said he was uncertain whether the date on which he had seen
W nkel was Tuesday, April 22, or perhaps April 17. The bank slip
and passbook are, in thenselves, nore troubling. However, the
State offered the explanation that the banking docunents were
post dat ed because they reflected transactions effected after 2:00
p.m The district court accepted this explanation. Beenman has the
burden of establishing actual innocence, Schlup, 115 S. C. at 867,
yet he offers no evidence casting doubt on the State's expl anation
for the April 22 date on the bank docunents. Accordingly, we
concl ude that Beeman has failed to show that "it is nore likely
than not that no reasonable juror would have convicted himin the
[ight of the new evidence." |d.

Al ternatively, Beeman argues that he did not commt procedural
default on his clains for ineffective assistance in connection with
the new trial notion and the failure to nove for a mstrial.
Beeman's brief in the district court appears to concede that he
commtted procedural default. At any rate, Beeman's brief before
this court does not contend that he raised his current ineffective
assi stance of counsel clainms in the state courts. He only clains
to have raised the issues of whether the trial court should have
instructed the jury to disregard the bank docunents and whet her the
State failed to disclose excul patory evidence. These questions are
significantly different, both factually and legally, from the
i neffective assistance of counsel clains Beeman now raises. See
Duncan v. Henry, 115 S. . 887, 887-88 (1995). The district court
did not err in holding these issues were precluded by procedural
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def aul t.

Beeman renews his claimthat his counsel was ineffective in
failing to nove to suppress his confession in a tinely manner and
in failing to call Beeman as a witness at the suppression hearing.
The district court found that the | ateness of the notion was not
counsel's fault, but rather that counsel noved to suppress as soon
as he learned of Beenman's allegations. Therefore, Beeman's counsel
was not ineffective. Beeman has not shown that the district
court's finding was clearly erroneous.

Counsel's decision not to call Beeman to testify at the
suppression hearing did not result in prejudice, since Beeman's
testinony at trial did not establish any coercion by the police.
See Colorado v. Connelly, 479 U. S. 157, 167 (1986). Beeman' s
assertions about what the police said and did were equivocal--in

one passage Beeman says the policeman said if the crime were
mansl aughter, "they could try to hel p ne" (enphasis added), and in
t he next phrase Beeman says "they would help ne all they could,"”
(enphasi s added). But even taking Beeman's strongest fornul ation,
the all eged representation contained no specifics about what help
was being offered and was phrased as an inchoate possibility. It
was sinply not enough to justify suppression of the confession.

W affirmthe district court's dismssal of Beeman's petition.
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