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VWEBBER, District Judge.

Robert L. Johnson appeals fromthe district court's? final judgnent,
affirmng the Social Security Adm nistration decision denying disability
i nsurance benefits, and fromthe district court's order denying Johnson's
nmotion to anmend the final judgnment. W affirm

The Honorabl e E. Richard Webber, United States District Judge
for the Eastern District of Mssouri, sitting by designation.

“The Honor abl e Paul A. Magnuson, United States District Judge
for the District of M nnesota.



Johnson applied for disability insurance benefits on March 4, 1992.
His application was denied initially and upon reconsideration. He then
requested a hearing before an admnistrative |law judge (ALJ). At the tine
of his hearing on Septenber 23, 1993, Robert L. Johnson was a 53-year old
man with a 9th-grade education, no vocational training and an enpl oynent
history reflecting only unskilled jobs. He had been enployed as a truck
driver and electrician's hel per from 1967 to 1991. He had engaged in no
i ncone producing work activity since Decenber, 1991. H's narketable skills
have been conpronised by a series of disabling injuries. In 1962, he
suffered a back injury when a boom forty feet in length fell on his head
and back, and thereafter his ability to |lift was gradually restricted. He
received a shoulder injury in a notorcycle accident in 1991, and | ost an
eye in an air conpressor incident in 1992, which has inpaired his depth
percepti on. These separate injuries have cunulatively restricted his
activities. Johnson has conpl ai ned of repetitive severe back pain which
radiates into his left leg and for which he takes Advil. After the
hearing, the ALJ found that Johnson was not under a "disability," as
defined in the Social Security Act, and was not entitled to disability
i nsurance benefits.

After Johnson's request for review by the Appeals Council of the
Social Security Administration was deni ed, Johnson brought this action in
United States District Court for the District of Mnnesota, seeking review
of the ALJ's decision, which becanme the final decision of the Secretary of
Heal th and Hunan Services (Secretary) pursuant to 42 U.S.C. 8§ 405(g). See
Browning v. Sullivan, 958 F.2d 817, 822 (8th GCir. 1992). On Decenber 8
1995, the district court granted the Secretary's notion for summary

judgnent, affirmng the Secretary's decision to deny benefits. On Decenber
18, 1995, Johnson noved to alter or anmend the judgnent pursuant to Rule
59(e) of the Federal Rules of Civil Procedure. On



April 10, 1996, the district court denied this notion, and Johnson tinely
appeal ed.

This Court's review is limted to whether the decision of the
Secretary to deny disability benefits is supported by substantial evidence
on the record as a whole. Lorenzen v. Chater, 71 F.3d 316, 318 (8th GCir.
1995). Substantial evidence is |less than a preponderance, but enough so

that a reasonable nmind mght accept it as adequate to support a concl usion
Pickney v. Chater, 96 F.3d 294, 296 (8th Cir. 1996). W nust consi der
bot h evi dence that supports and evidence that detracts fromthe Secretary's

deci sion, but the denial of benefits shall not be overturned even if there
i s enough evidence in the record to support a contrary decision. Johnson
v. Chater, 87 F.3d 1015, 1017 (8th Cir. 1996) (citing Wolf v. Shalala, 3
F.3d 1210, 1213 (8th Cir. 1993)). To deternine whether the Secretary's
final decision is supported by substantial evidence, the court is required

to review the adm nistrative record as a whole and to consi der

1. The credibility findings nade by the ALJ.
2. The plaintiff's vocational factors.

3. The nedical evidence fromtreating and consulting
physi ci ans.

4, The plaintiff's subjective conplaints relating to
exertional and non-exertional activities and
i mpai rnents.

5. Any corroboration by third parties of the plaintiff's
i mpai rnents.

6. The testinony of vocational experts when required
whi ch i s based upon a proper hypothetical question whi ch
sets forth the claimant's inpairnent.
Cruse v. Bowen, 867 F.2d 1183, 1184-85 (8th Cir. 1989) (quoting Brand v.

Secretary of HEW 623 F.2d 523, 527 (8th GCr. 1980)).




The ALJ conducted the five-step sequential evaluation process
outlined in the regulations of the Social Security Administration at 20
CF.R § 404.1520 and 20 C F. R § 416.920 for the evaluation of Johnson's
disability. The ALJ found that Johnson had not engaged in substanti al
gai nful activity since the alleged onset of his disability on Septenber 2,
1991; that Johnson suffered fromsevere inpairnents in the formof a disc
herniation at the L4-5 vertebrae, a distal supraspinatus tendon tear at his
| eft shoulder, and a prosthetic inplant right eye; that his inpairnents,
whil e severe, did not, either individually or in conbination, neet or
nmedi cally equal the level of severity of any inpairnent listed in 20 CF. R
Pt. 404, Subpt. P, App. 1; and that Johnson was unable to perform his past
rel evant work as a truck driver or electrician's helper. In evaluating the
fifth step, the ALJ found that there were a significant nunber of jobs in
the category of sedentary or light work in the national and regional
econom es whi ch Johnson could perform and therefore, he was not disabl ed
under the Social Security Act.

Johnson first challenges the ALJ's findings as to the fifth step,
asserting that there is no substantial evidence to support the ALJ's
finding that Johnson was capable of performng |light work. Johnson asserts
he is limted to only sedentary work, cannot perform light work, and
therefore, under the Social Security guidelines, is disabled and entitled
to disability benefits.

Under the relevant guidelines, a finding that Johnson can only
perform sedentary work neans that he is disabl ed. 20 CF.R Pt. 404
Subpt. P, App. 2, Rule 201.10. If Johnson can performlight work, he is
not disabled. 1d. at Rule 202.10. Under the guidelines, the functiona
capacity to performa full range of



light work includes the functional capacity to performsedentary as well
as light work. Light work is defined as

lifting no nore than 20 pounds at a time with frequent lifting
or carrying of objects weighing up to 10 pounds. Even though
the weight lifted nmay be very little, a job is in this category
when it requires a good deal of wal king or standing, or when it
i nvolves sitting nost of the time with sone pushing and pulling
of armor leg controls. To be considered capable of performng
a full or wide range of light work, you nust have the ability
to do substantially all of these activities. |f soneone can do
light work, we determine that he or she can al so do sedentary
work, unless there are additional limting factors such as | oss
of fine dexterity or inability to sit for long periods of tine.

20 C.F.R 8 404.1567(b). At the adninistrative hearing, the vocational
expert testified that the hypothetical claimant with Johnson’s limtations,
including the capacity to lift fifteen to twenty pounds, could performa
range of jobs from sedentary to |ight work, but that if the hypothetical
claimant could lift only ten to fifteen pounds, he could perform only
sedentary work.

After reviewing the nedical evidence and Johnson's testinony, and
maki ng certain credibility findings, the ALJ concluded that Johnson
possessed the overall physical functional capacity for sedentary to |ight
exertional work. The ALJ found that Johnson could sit for forty-five
mnutes at a tinme and for four to five hours in an eight-hour workday,
could stand for forty-five mnutes at a tine and for four hours in an
ei ght - hour workday, and could walk for thirty mnutes at one tine or for
two hours in an eight-hour workday. The ALJ found Johnson could
occasionally bend and stoop for daily activities, squat, craw, clinb
hei ghts, crouch, kneel and bal ance, and frequently reach above shoul der
level with his right arm The ALJ found that Johnson could not use his
left armfor any activities requiring reaching at or above shoul der | evel.
The ALJ further found that Johnson could performrepetitive



nmovenent with his right but not his left leg, could use his hands for
repetitive action such as sinple grasping, firm grasping, and fine
mani pul ati ng, but could not engage in push/pull activities with his upper
extremties. The ALJ found that, although Johnson's residual functiona
capacity assessnent indicated that Johnson could only Iift or carry up to
ten pounds on an occasional basis, Johnson in fact had the capacity to lift
up to fifteen to twenty pounds, based on Johnson's own adni ssions at the
adm ni strative hearing. The ALJ further found that Johnson's vision
inpairnment limted his ability to perform those sedentary or |ight
exertional jobs which required depth perception and binocularity, but that
Johnson's pain and other subjective conplaints did not limt his capacity
for sedentary or |ight exertional work.

On appeal, Johnson challenges the AL)'s finding that he could lift
up to fifteen to twenty pounds on the ground that this conclusion is not
supported by substantial evidence in the record as a whole. At the
hearing, in response to questioning fromthe ALJ, Johnson testified that
t he heavi est anount of weight he could lift occasionally during the day was
a two-gallon gas can that he used for filling his | awn nower. Johnson and
the ALJ agreed that, assuming a gallon of liquid weighed eight pounds,
Johnson |ifted in the area of fifteen to twenty pounds. Johnson argues
that the ALJ's conclusion was in error. He now asserts that a gallon of
gasol ine, according to the M nnesota Departnent of Public Service Wights
and Measures Division, weighs only 6.00 to 6.33 pounds per gallon, and that
t herefore, Johnson can only occasionally |ift 10 to 15 pounds. He asks
this Court to take judicial notice of the weight of a gallon of gasoline.

Johnson first presented this evidence and argunment to the district
court in a notion to alter or anend the judgnent pursuant to Rule 59(e) of
the Federal Rules of Civil Procedure, after the district court affirnmed the
ALJ's decision. The district court,



recognizing the linmted purpose of a Rule 59(e) motion,® refused to
consi der Johnson's argunent, as the issue of the weight of gasoline and the
amount of wei ght Johnson could lift was not raised by Johnson at any prior
time in the proceedings, despite the availability to Johnson of such
evi dence and his knowl edge of the ALJ's reliance on Johnson's statenent
that he could |Iift two gallons of gasoline plus a plastic gasoline can.
The district court noted that, despite anple opportunity to do so, Johnson
failed to present this issue to the ALJ, the Appeals Council, the
Magi strate Judge, and the district court prior to summary judgnment. Even
acknow edgi ng the lighter weight of gasoline, the district court noted that
it was unknown how much the gasoline contai ner wei ghed or how nuch Johnson
exerted hinself lifting the container of gasoline, and that the tota
wei ght whi ch Johnson was capable of lifting could still very well be over
fifteen pounds.

W agree with the district court that Johnson inproperly attenpted
to raise new factual issues in his notion to alter or anend the judgnment
whi ch could and should have been asserted earlier in the proceedings.
Evi dence to correct the ALJ' s assunption concerni ng the wei ght of gasoline
shoul d have been presented at the agency level, first to the ALJ and then
to the Appeals Council. See Wikert v. Sullivan, 977 F.2d 1249, 1254 (8th
Cir. 1992) (failure to raise argunent at the agency level ordinarily

prevents party fromraising issue in judicial proceedings).

A notion to alter or anmend a judgnent under Rule 59(e) is
intended to correct manifest errors of law or fact or to present
new y di scovered evidence. Hagerman v. Yukon Energy Corp., 839
F.2d 407, 414 (8th Cr. 1987), cert. denied, 488 U S. 820 (1988).
Argunents and evi dence whi ch could, and shoul d, have been rai sed or
presented at an earlier tine in the proceedi ngs cannot be presented
ina Rule 59(e) notion. Garner v. Arvin Indus. Inc., 77 F.3d 255,
258-59 (8th Cir. 1996).
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Johnson asserts that, under the nandatory | anguage of Rule 201(d) of
the Federal Rules of Evidence, this Court nust take judicial notice of the
wei ght of a gallon of gasoline. Assuming this is the proper type of fact
for judicial notice under Rule 201, this Court, when conducting appellate
review of an adm nistrative decision, has discretion as to whether to take
judicial notice. This is so, despite the | anguage of Rule 201(d), because
to take judicial notice of a fact such as the one Johnson suggests woul d
undermne the AL)'s role as the factfinder under the Social Security Act.
See Matthews v. Marsh, 755 F.2d 182, 183-84 (1st Gr. 1985) (not ordinarily
proper for appellate court to take judicial notice of new evidence not in
the record); Kemlon Prods. & Dev. Co. v. United States, 646 F.2d 223, 224
(5th Gr.) (inappropriate for court of appeals to take judicial notice of
extra-record facts), cert. denied, 454 U S. 863 (1981); Zell v. Jacoby-
Bender, Inc., 542 F.2d 34, 38 (7th Cir. 1976) (refusing to take judici al
noti ce of docunents filed in conpani on case because to do so would violate

rule that appellate court nust consider only record before trial court and
exception for new evidence was not net).

Even if we were to recogni ze such inproperly presented evidence, we
could not conclude that the ALJ's decision as to the anount of weight
Johnson could lift was in error. Here, there is no evidence of the weight
of the container or the anount of gasoline which Johnson actually carried
in it when Johnson lifted it. Under such circunstances, we decline his
invitation to enter this cavern of specul ation

Mor eover, other evidence in the record corroborates Johnson's
adm ssion that he was able to lift fifteen to twenty pounds and thus,
supports the ALJ's concl usion. Both Dr. Alan Suddard and Dr. Robert
Hamer strom physici ans who exam ned Johnson’s nedical records for the
Social Security Adnministration, concluded that



Johnson could lift up to twenty pounds occasionally. While Dr. Suddard’s
and Hamerstronis reports may be at odds with the conclusion of a Dr.
Robert Dahl, an occupational therapist who perforned a work tolerance
assessnent of Johnson and determined that Johnson coul d occasionally lift
or carry ten pounds w thout experiencing synptons of pain, they do provide
additional evidence in the record to support the ALJ' s finding that
Johnson could Iift fifteen to twenty pounds. W note that Dr. Dahl’s
concl usions are inconsistent with Johnson’s admission that he lifted the
two-gall ons of gasoline. Together, we conclude that Johnson's adm ssions
and the physicians’ reports constitute substantial evidence on the record
as a whol e that Johnson was able to lift up to twenty pounds occasionally.

Johnson al so argues that the ALJ erred in finding that his subjective
conpl aints of pain were not credible. Johnson asserts that his subjective
conplaints of pain were credible and that his pain was of sufficient
severity to be disabling.

Subj ective conplaint's of pain cannot be rejected solely because the
obj ective nedical evidence in the record does not fully support them
Jones v. Chater, 86 F.3d 823, 826 (8th Cir. 1996). Rat her, an ALJ nust
evaluate a clainmant's subjective conplaints of pain in accordance with the
standards set forth in Polaski v. Heckler, 739 F.2d 1320, 1322 (8th GCir.
1984). In evaluating a claimant's subjective conplaints, the ALJ nust give

consideration to a claimant's prior work record, as well as to observations
by third parties and treating and exani ning physicians relating to such
matters as: (1) the claimant's daily activities; (2) the duration,
frequency and intensity of the pain; (3) precipitating and aggravating
factors; (4) dosage, and side-effects of nedication; and (5) functional
restrictions. Fountain v. Railroad




Retirenent Bd., 88 F.3d 528, 531 n.3 (8th Cir. 1996) (citing Pol aski, 739
F.2d at 531). An ALJ nmay discount a clainmant's subjective conplaints of

pain only if there are inconsistencies in the record as a whole. Gstronski
v. Chater, 94 F.3d 413, 418 (8th Cir. 1996) (citing Snith v. Shalala, 987
F.2d 1371, 1374 (8th Gr. 1993)). "While pain may be disabling if it
precludes a claimant from engaging in any form of substantial gainful

activity, the nere fact that working may cause pain or disconfort does not
mandate a finding of disability." Jones, 86 F.3d at 826.

Johnson asserts that the ALJ's findings of inconsistency regarding
his pain are not supported by the record as a whole or do not warrant a
conclusion that appellant is not credible. W disagree.

At the hearing before the ALJ, Johnson painted a bleak picture of his
daily abilities and activities, describing themas very limted. However,
as pointed out by the ALJ, Johnson's lifestyle is fairly active. Evidence
in the record indicates that Johnson wal ks about one nile each day and
drives occasionally. He operates a farmtractor to perform chores and
occasionally plows snow. He spends tine in his garage, and he testified
that he repairs |awn nowers. He hel ps with household repairs such as
cleaning the furnace. He nmintains an active social cal endar playing cards
sem -weekly and visiting friends, relatives and nei ghbors. He reads about
two hours daily, goes hunting and shopping occasionally, goes to the
novi es, participates in activities of organizations including his church
and wat ches television. The ALJ properly noted these inconsistencies.

Al t hough Johnson conpl ai ned of disabling pain, the ALJ noted that
Johnson had never taken any prescribed pain nedication or conplained to any
treating or exam ning physician that he experienced such severe pain.
Further, the ALJ noted the paucity
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of any nedical treatnent sought by Johnson, in light of his subjective
conpl ai nts of such severe pain. Johnson did contact a Dr. WlliamJ. Knipp
on April 27, 1992, for exami nation in connection with his application for
disability benefits. However, Dr. Knipp noted the facts that Johnson was
not consulting another physician for back disconfort and had previously
reported no significant back trouble, which were inconsistent wth

Johnson’ s subj ective conplaints of disabling pain. See Constock v. Chater

91 F.3d 1143, 1147 (8th Cir. 1996) (ALJ properly discounted subjective
conplaints of pain where applicant failed to pursue regular nedical
treatnent, took no nedication other than aspirin, and engaged in daily
activities inconsistent with clains of disabling pain); Soger v. Railroad
Retirenment Bd., 974 F.2d 90, 93-94 (8th Cr. 1992) (ALJ properly
di scredited subjective conplaints of pain where applicant failed to seek

nedi cal treatnment for pain, refused any pain nedication and testified that
he could nmow | awn, shop and wal k daughter to park); Wngert v. Bowen, 894
F.2d 296, 299 (8th Cir. 1990) (applicant for benefits did not visit
physician for conditions or take any regular nedication except for

aspirin).

Finally, the ALJ correctly found that Johnson had nade no effort to
obtain other enploynent within his range of limtations. Wile Johnson did
testify that he tried to obtain other work in the nature of driving
tractors and noving bales for his neighbors, these jobs were clearly
outside of his limtations.

Upon careful review, we conclude that the ALJ's findings are
supported by substantial evidence on the record as a whole and that
substanti al evidence supports the conclusion that Johnson is not disabled

under the Social Security Act.

The judgnent is affirnmed.
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A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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