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JONES, District Judge.

Plaintiffs Jimand Dawn Huson (Husons) brought this action against
CGeneral Motors Acceptance Corp. (GVAC) alleging violations of federal
odoneter | aw, the Magnuson-Mbss Warranty Act (MMM), state warranty |aw and
common |aw fraud. Summary judgnent was

The HONORABLE JOHN B. JONES, United States District Judge for
the District of South Dakota, sitting by designation.



granted to GVAC and the Husons appeal. W affirmthe well-reasoned opinion
of the trial court.?

Husons al so nove to strike the Appellee's Separate Appendi x and the
Bri ef of the Appell ee because these docunents rely on material that was not
in the record below. The Motion to Strike will be granted to the extent
t hese docunents rely on material outside the record bel ow.

FACTS

The di spute centers on a 1986 Buick El ectra Park Avenue. The vehicle
was acqui red by GQVAC t hrough repossession, and was subsequently sold at an
auction to a dealer who then sold the vehicle to the Husons on April 8,
1988. There were no irregularities in the title docunents at that tine
t hat woul d have suggested that the odoneter statenent was not accurate.
When nechanical problenms devel oped nore than two years after Husons’
purchase of this vehicle, the Husons researched the history of the vehicle
and di scovered the roll back.

DI SCUSSI ON

A Federal Odoneter and Common Law Fraud d ai ns.

Husons argue that GVAC had an affirmative duty to perform an
investigation to detect if the appearance of the vehicle indicated m | eage
in excess of the odoneter reading. Husons assert that GVAC s failure to
investigate violated the duty inposed by federal odoneter statutes.
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GVAC can be liable under the federal odoneter statutes, however, only
if its violation of 8§ 1988 was done with the "intent to defraud." 15
U S.C. 8§ 1989(a) (1982) (repealed 1994, current version at 49 US. C 8§
32710 (1996)); Tusa v. Omaha Auto Auction, Inc., 712 F.2d 1248, 1253 (8th
CGr. 1983). Mere negligence in conpleting the required odoneter statenents
will not lead to liability. See 15 U.S.C. 8§ 1989(a); Tusa, 712 F.2d at
1254. I n Tusa, this Court adopted the approach taken by the great najority

of courts that "if a person |acks know edge that an odoneter reading is
fal se only because he di splays a reckless disregard for the truth, a fact
finder can reasonably infer that the violation was conmtted with an intent
to defraud a purchaser."” 1d. at 1253-54. |n Tusa, the auto deal er ignored
a "clear and apparent" alteration of a mleage figure on the title and
filled in the mleage statenent nmerely by | ooking at the odoneter. |d. at
1254. This Court held that an intent to defraud could be inferred under
t hose circunstances. 1d.

In this case, Husons argue that GVWAC denonstrated a reckless
disregard for the truth because it failed to performan inspection of the
vehicle or the title docunents before providing the mleage statenent.
Husons' argunent fails because there is no indication that any discrepancy
woul d have been discovered if such an investigation had been perforned
In Tusa, facts that woul d have put the dealer on notice of a problemwth
t he odoneter reading acconpanied the failure to investigate. [d. at 1254.
Because the Husons offered no evidence that such an investigation would
have reveal ed a potential problemw th the odoneter reading, the failure
to investigate could not have caused any injury to them Theref ore,
summary judgnment was properly granted to GVAC on both the federal odoneter
and common | aw fraud cl ai ns.



B. Magnuson-Mdss and State Warranty C ai ns.

The trial court granted sunmary judgnent on the MWM cl ai m because
t he anount sought was | ess than $50, 000. 00 and declined to exerci se pendent
jurisdiction over the state | aw breach of warranty clains. The trial court
in granting summary judgnment on these clains expressly stated that their
dismssal in this action was without prejudice to the clains being nade in
state court. W affirm

CONCLUSI ON

When viewed in a light npost favorable to the plaintiffs, there are
no facts to support plaintiffs' allegation of an intent to defraud by GQVAC
The trial court properly dismssed the federal odonmeter and common | aw
fraud clains with prejudice. The trial court also properly dismssed the
MMM  and state | aw breach of warranty clains without prejudice to their
being refiled in state court. These decisions are affirned.
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