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SACHS, District Judge

Isiah Thomas filed this action against his fornmer enployer, the
United States Postal Service, alleging race discrimnation in violation of
Title VI, 42 U.S.C. § 2000e et seq. The district

"“The Honorable Howard F. Sachs, United States District
Judge for the Western District of Mssouri, sitting by
desi gnat i on.



court! granted summary judgnent for the Postal Service and Thonas appeal s.
Because Thomas failed to show that the defendant's legitinmate,
nondi scrim natory reasons for its adverse enploynent actions agai nst him
were pretextual, we affirm

l.
| siah Thomas, an African-Anerican nmale, was enpl oyed by the Posta

Service as a Supervisor in the Postal Service's Mintenance Departnent at
the St. Louis Bulk Mail Center. From 1980 to Decenber 1991, Thomas was
assigned to supervise the Tour 3 shift nechanics. In Decenmber 1991

plaintiff was tenporarily reassigned to supervise custodi ans on the Tour 3
shift and was ultinmately transferred to Tour 1, the night shift. Neither
t he reassi gnnment nor transfer was disciplinary in purpose.

Thomas' transfer was the result of a longstanding personality
conflict between hinself and Mchael Carnen, a nechanic under his
supervision. Carnmen was a white nmale and a nenber of the Anerican Postal
Wor kers  Uni on. Thonmas, as a supervisor, was not a bargaining unit
enpl oyee. On Decenber 2, 1991, plaintiff's supervisor assigned himto the
custodial shift in order to separate the two nen. On Decenber 9, 1991, a
| abor - managenent neeting was held to discuss a recent verbal dispute
between Thomas and Carnen. At this neeting plaintiff admtted to
managenent officials that, in response to Carnen's threat to damage his
car, Thonmas told Carnen, "If anything happens to nmy car, |I'mgoing to fuck
you up."

Foll owi ng the nmeeting Dennis Apprill, Director of Plant Mintenance,
determ ned that further safeguards were needed to avoid future altercations
between the two nen. Apprill and d arence Knight, the General Manager of
the Bulk Mail Center and an African-Anerican, decided that it was "in the
best interest of the

The Honorable Jean C. Hamilton, Chief District Judge for
the Eastern District of M ssouri.



Postal Service" to reassign plaintiff to Tour 1. Ron Treece, a white nal e,
was transferred to plaintiff's fornmer position as Tour 3 Supervisor.
Managenent took no disciplinary action against either Carnen or Thonas.?2

Plaintiff filed an Equal Enploynent Opportunity Conplaint wth
def endant on February 3, 1992. On March 25, 1994, an administrative judge
i ssued a reconmended decision concluding that, based on the record,
def endant had discrinminated against Thomas. Def endant rejected the
admnistrative judge's decision in its Final Agency Decision issued June 3,
1994. Thormas then filed this lawsuit. On February 12, 1996, the district
court, on essentially the sane record as that before the administrative
judge, granted summary judgnent for the Postal Service.

VW review a grant of summary judgnent de novo. Stevens v. St. lLouis
University Mdical Center, 97 F.3d 268, 270 (8th Gr. 1996). Sunmar y
judgnent is appropriate when the record, viewed in the |ight nost favorable

to the nonnoving party, reveals that there is no genuine issue of nateri al
fact and that the novant is entitled to judgnent as a nmatter of |law. Roxas
v. Presentation College, 90 F.3d 310, 315 (8th Cr. 1996); Fed. R Cv. P
56(c). Wile a party noving for summary judgnent has the burden of show ng

that there is no genuine issue of fact for trial, a nonnoving party seeking
to avoid having sunmary judgnent entered against it nay not rest on nere
all egations or denials, but nust set forth specific facts sufficient to
raise a genuine naterial issue for trial. Ruby v. Springfield R 12 Public
School District, 76 F.3d 909, 911 (8th Cr. 1996).

2The Postal Service tacitly concedes, however, that the
unwanted transfer to the night shift was sufficiently adverse to
give plaintiff standing to conplain, and we agree.
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Thomas' discrinmnation clains are anal yzed under the framework set
forth in McDonnell Douglas v. Green, 411 U. S. 792 (1973). The plaintiff
has the initial burden of establishing a prima facie case of racial
discrimnation: that (1) he is a nenber of a protected class, (2) he is
qualified for the position, (3) adverse action was taken agai nst him and

(4) that action occurred in circunstances giving rise to an inference of
discrimnatory notivation. Landon v. Northwest Airlines, Inc., 72 F.3d
620, 624 (8th CGr. 1995). Once the plaintiff nakes a prina facie case, the
burden shifts to the enployer to articulate a legitinmate, nondiscrimnatory
reason for the adverse enploynent action. MDonnell Douglas, 411 U. S. at
802. If the defendant advances such a nondiscrininatory reason, the

plaintiff nust prove that defendant's proffered reasons are a pretext for
illegal discrimnation. Ruby, 76 F.3d at 911

M.

Assuming Thonmas presented a prima facie case of raci al
di scri m nati on, the Post al Service has presented a legitinmate,
nondi scrimnatory reason for its adverse enploynent action: t hat
separating Thomas and Carnen was in the Postal Service's interest, to avoid
the potential for further disruptive personality conflict and a risk of a
violent confrontation, and it was economcally advantageous to transfer
Thonmas instead of Carnen. Because Thomas was a non-uni on supervisor, there
was little cost associated with transferring himto another shift, while
Carnen, if he were involuntarily transferred, would be entitled to prem um
pay (150% of his salary) for the duration of the reassignnent. Although
the Postal Service did not initially present its notivation as skillfully
as mght have been hoped, the cost-nptivation argunent was not a | awer's
afterthought. The relative costs of transferring Thomas and Carnen were
explicitly referred to by one



postal manager in a 1992 affidavit.® Thus, although Apprill did not
explicitly describe such notivation for his decision to reassign Thomas,
we nmry assune that the relative costs of transfer were well known to
managenent, and would obviously be a consideration, as clained in
litigation. W agree with the district court that the Postal Service has
carried its burden of denobnstrating a legitimte business reason for
reassigning the plaintiff.

The Postal Service having advanced a nondi scrimnatory reason for its
actions, the burden shifts back to Thomas to present evidence which could
support a finding that the proffered reason was pretextual. Qur
determnation is linmted to whether the enployer gave an honest
nondi scrim natory explanation for its actions, rather than to weigh the
wi sdom of any particular enpl oynment deci sion. See Krenik v. County of
LeSueur, 47 F.3d 953, 960 (8th G r. 1995) (quotations omtted). At al
ti mes the burden of denonstrating a genuine issue of fact as to whether the

enpl oyer intentionally discrimnated agai nst hi mbecause of race renains
with plaintiff. See St. Mary's Honor Center v. Hicks, 509 U S 502, 511
(1993). Thonms has failed to neet this burden

First, Thomas asserts that nanagenent engaged in racial stereotyping
by concluding that he had a belligerent attitude and was predi sposed to
violence. Plaintiff argues that this finding was not factually supported
and rests on the stereotype that African-Anerican nen are prone to
violence. W disagree. Apprill inferred the possibility of violence after
| earni ng what Thomas said to Carnen. Plaintiff's |anguage, w thout racial
stereotyping of its significance, shows that the relationship had
deteriorated to the level of physical threats, even if there were little
actual danger that Thonas would act on his words. It was objectively

3The affiant, Adell Allen, believed, however, that "standing
up to the union,” which allegedly was the source of Carnen's
hostility toward Thomas, was worth the cost.
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reasonable, quite apart fromrace, for Apprill to conclude that a physica
altercation was possible if the two nen were not separated.

Thonmas al so contends that his transfer was the result of harassnent
on the part of the union. He alleges that M chael Patrick and Don Fol ey,
two white maintenance nechanics and union representatives, and Carnen
conspired to undermine his supervisory authority and to have hi mrenoved
fromTour 3. It appears that Foley and Patrick, who had been under Thonas'
di rect supervision, resented Thonas' enforcenent of a managenent policy
regarding on-the-clock tinmng of union activities. Sone postal officials
expressed a belief that Foley and Patrick induced Carnen to create trouble
with Thonas. The union representatives had apparently |ong sought a
transfer of Thomas to another shift, and the managenent decision in
Decenber 1991 achieved their alleged goal. Even if plaintiff could argue
that the conplaint about the expense of transferring Carnen rather than
Thomas was in sonme sense pretextual, therefor, the alternate reason
suggested by the record for transferring Thonmas is unrelated to racia
discrimnation. Under such circunstances, sumary judgnent for a defendant
enpl oyer is appropriate. See n. 4 in Ryther v. KARE 11, No. 94-3622 (8th
Cir. en banc, March 6, 1997), citing Rothneier v. lnvestnent Advisers.
Inc., 85 F.3d 1328, 1337 (8th Cir. 1996).

Thomas does argue on appeal that there is evidence of racial
hostility because Ron Dunlop, a white supervisor on the sane shift, had
al so attenpted to restrict on-duty union activities but had not



been harassed.* W could arguably rule that Thomas has failed to
denonstrate that the union's treatnment of himwas racially notivated. The
adm nistrative judge pointed out that there was "essentially a dispute
bet ween managenent and the Anerican Postal Wrkers Union concerning the
usage of on-the-clock hours for union activities." Appendi x of Defendant-
Appel l ee, p. 48. She also conpared Thomas with Dunlop to determine if the
union was targeting a bl ack supervisor as such. Foley and Patrick worked
directly under Thonmas while the record does not indicate a conparable close
supervisory relationship between Dunlop, Foley and Patrick that would
ant agoni ze Foley and Patrick to the sane extent they were antagoni zed by
Thonas.® It is noteworthy that Adell Allen, a black supervisor, does not
infer any racial problem but only a union-managenent dispute where
managenent, essentially, buckled to the union

The issue of racial bias exhibited by union nenbers was not, however,
presented to Chief Judge Hamilton in the Thonas brief resisting summary
judgnent. It was not an issue decided by her. Under the circunstances we
choose to make no ruling on the adequacy of the record to establish a
subm ssi bl e issue of union bias. W conclude that Thomas cannot present
the issue to us because he did not present it to the district judge.

“We give plaintiff the benefit of the doubt in framng this
i ssue. Before us and before the district court plaintiff
contended that direct nmanagenent bias was the issue rather than
action notivated by union bias. There is, however, a possible
i ssue of responsibility for acting in a manner that adopts the
bias of others. Conpare Wllians v. TWA, 660 F.2d 1263, 1270
(8th Cr. 1981) (limted as to damages by Mul drew v. Anheuser-
Busch, Inc., 728 F.2d 989 (8th Cr. 1984)) (racial discrimnation
of enpl oyer shown by action taken in reliance on passenger's
unverified accusations containing strong racial overtones).

The statenent of supervisor Harry A Logan also contains a
comment that the union | eaders "knew that they couldn't go after
[ Dunl op] the way they went after Ike." This is highly anbi guous,
but apparently is not a racial reference; otherwise it likely
woul d have been devel oped as part of the investigation.
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Thomas further argues that no white supervisor had ever been
transferred to an undesired shift under conparable circunstances. No
simlarly situated individuals have been cited, however, and, absent a
conparabl e situation, the failure to reassign a white supervisor has no
probative val ue

Thomas' replacenent by a white supervisor mght be the nost
vul nerabl e part of the Postal Service's case, but Apprill, the deciding
official, successfully clears hinself of allegations of race bias in his
unchal | enged affidavit. Apprill stated that he had hoped to transfer
anot her African-Anerican supervisor to Tour 3, but was inforned that this
i ndi vidual was not interested in reassignnent. He even stated a preference
for a black supervisor, in order to maintain racial diversity in the work
force. He ultinmately deci ded, however, to nove Ron Treece to the position

We recognize that Apprill's sworn statenents can perhaps be
characterized as self-serving, but they are plausible, unchall enged and not
circumstantially rebutted. |If plaintiff was not content with the record,
he could have taken Apprill's deposition or otherw se sought to devel op

i nconsi stencies or clear issues of credibility. There is substantial case-
law in the Crcuit sustaining summary judgnment where this is not done
E.g., Barge v. Anheuser-Busch, Inc., 87 F.3d 256, 260 (8th Cir. 1996);
Matter of Citizens Loan & Savings Conpany, 621 F.2d 911, 913 (8th Cir.
1980) (sworn denial by famly nenbers of consultation about conpany's

sol vency). In order to defeat the notion, plaintiff nust devel op sone
evi dence or argument goi ng beyond possible self-interest of the witness;
this he has not done.

Thonmas has failed to carry his burden of proving pretext because he
has put forward i nadequate evidence to prove that his transfer was racially
notivated. The present record does support a possible factfinder inference
of managenent's yielding to the union, but not a subm ssible issue of race
di scrinmination. This



case is thus distinguishable fromthe current decision of the Court en
banc, holding that a reasonable jury could infer prohibited discrinination
fromthe trial record, and that judicial resolution of the controversy
woul d be inappropriate. Ryther v. KARE 11, supra. Although the question
of whether summary judgnent should be used in these circunstances is not
without difficulty, we are satisfied that the result reached by the
district court was sound.?®

Accordingly, we affirmthe judgnent of the district court.

Af firnmed.

A true copy.
ATTEST:
CLERK, U.S. COURT OF APPEALS, EIGHTH ClI RCU T.

®The adm ni strative judge's approach is not fully
persuasi ve, in our judgnment, because it relies excessively on the
prima facie case and fails to consider appropriately the
essentially undi sputed factual nmaterials available in the
i nvestigation docunents.



