United States Court of Appeals

FOR THE EIGHTH CIRCUIT

No. 96-1855
No. 96-2203
Robert Dodson, *
*
Appel | ee, *
* Appeal s fromthe United States
V. * District Court for the
* Western District of Arkansas.
Wodnen of the World Life *
| nsurance Soci ety, *
*
*

Appel | ant .

Subm tted: Decenber 13, 1996

Filed: March 20, 1997

Bef ore WOLLMAN and MURPHY, Circuit Judges, and TUNHEIM ! District
Judge.

WOLLMAN, Circuit Judge.

Whodnen of the World Life Insurance Society (Wodnen) appeals from
the district court's? orders awardi ng Robert Dodson disability benefits and
attorney fees. W affirm

The HONORABLE JOHN R TUNHEIM United States District Judge
for the District of Mnnesota, sitting by designation.

2The Honorable Harry F. Barnes, United States District Judge
for the Western District of Arkansas.



Dodson was enployed by Wodnen as a field representative for nore
t han ei ghteen years. Under his contract with Wodnen, Dodson was enroll ed
in a group disability insurance policy (the group policy). In the sunmer
of 1990, Dodson began suffering from various physical ailnents, anxiety,
and depression, and his work | evel progressively declined. By letter dated
August 24, 1990, Dodson's manager stated that although he "synpat hi ze[ d]
with [Dodson's] health problens,” Dodson would be terminated if his
production did not "drastically inprove[] immediately." Although Dodson's
activity increased slightly the following week, he did not work at all the
first three weeks in Septenber. Dodson was terninated on Septenber 20
1990, and his coverage under the group policy ended on this date as well.

On February 15, 1993, Dodson filed a claimfor disability under the
group policy. Because the group policy provided that clains nust be nade
within one year after the onset of disability, Wodnen deni ed Dodson’s
clai mas untinely.

Dodson then filed this ERISA action, alleging that the group policy's
summary plan description (SPD) was insufficient because it failed to
disclose the tine limt for filing and that the tine limt was therefore
not enforceable against him The district court agreed, found that Dodson
was di sabl ed before the termnation of the group policy, and awarded Dodson
benefits and attorney fees.

Wodnen contends that the district court erred in finding that Dodson
was di sabl ed before the term nation of the policy on



Sept enber 20, 1990. W review the district court's factual determ nation
of Dodson's disability status for clear error. See Cooper Tire & Rubber
Co. v. St. Paul Fire & Marine Ins. Co., 48 F.3d 365, 369 (8th Cir.), cert.
denied, 116 S. C. 300 (1995).

As relevant, the group policy defines "disabled" as "not able to do
substantially all the basic duties of the participant's regular work" and
"not doing any work for wage or profit." Wodnen argues that Dodson's
all egedly disabling synptons did not occur until after Dodson was
termnated. Relying on the testinony of Dodson's treating physician, Dr.
Kendall, and on Dodson's weekly activity reports, the district court
concl uded that Dodson was unable to substantially performthe basic duties
of his work and thus was disabled prior to his term nati on on Septenber 20,

1990.

Dr. Kendall treated Dodson regularly between Cctober of 1989 and
Septenber of 1990. He testified that physical ailnents caused Dodson to
mss work in the sumer of 1990, which in turn caused Dodson to experience
stress and anxiety and to fear he would be termnated. Dr. Kendall opined
that these job-related factors, in addition to famly problens, caused
Dodson acute depression or anxiety that rendered himnentally di sabl ed and
conpl etely unable to work as of Septenber 7, 1990, thirteen days before his
term nati on and before coverage under the group policy ended.?

The district court found that Dodson's weekly work activity reports,
whi ch showed declining activity in July and August of 1990

Wodnen asserts that Dodson's alleged disability was rel ated
to his fear that he mght be term nated, apparently inplying that
this fact would take his disability out of the scope of coverage.
Under our reading of the policy, however, all that is required is
a showi ng that Dodson was disabled prior to the termnation of the
policy, Septenber 20, 1990, and that the source of stress causing
Dodson's disability is irrel evant.
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and virtually no activity the first three weeks of Septenber, corroborated
Dr. Kendall's testinony that Dodson was di sabl ed before the term nation of
the policy. Wodnen asserts that this finding is erroneous and that the
presence of sonme activity in July and August of 1990 shows that Dodson
mai ntained his ability to performwork and was therefore not disabled. W
agree with the district court, however, that Dodson's dinnishing work
activity level corroborates Dr. Kendall's testinmony that Dodson was unabl e
to perform substantially all the basic duties of his job before the
term nation of coverage on Septenber 20, 1990.

Wodnen contends that the district court erred in discounting
testinony of Wodnen's nedical director that Dodson was not di sabl ed when
he was term nated. W have held that opinions of a reviewi ng physician in
an ERI SA case are entitled to |less deference than those of a treating
physician. See Donaho v. FMC Corp., 74 F.3d 894, 901 (8th Cr. 1996).
Accordingly, the district court did not err in finding that the testinony

of the medical director was entitled to | ess deference because he was an
enpl oyee of Wodnen, had never personally exam ned Dodson, and had not
actively practiced nedicine since 1961. Based on Dr. Kendall's testinony
and the docunentary evidence, we cannot say that the district court's
concl usion that Dodson was di sabl ed before the term nation of the policy
is clearly erroneous.

M.

Wodnen contends that the group policy's tinme limt for filing bars
Dodson's claim for benefits. The onission from the SPD of information
regarding the tine limt for filing violated ERISA, for ER SA requires that
SPDs contain information regarding "circunstances which may result in
disqualification, ineligibility,



or denial or loss of benefits" and "the procedures to be followed in
presenting clains for benefits under the plan." 29 U S . C § 1022(b)
Wbodnen concedes that the SPD did not contain information regarding the
time limt for filing clainms, but contends that because Dodson did not rely
on the omtted information the tinme limt should not be waived as applied
to him

A showing of reliance or prejudice nust be shown to entitle a
claimant to relief based on a faulty SPD. See Maxa v. John Al den Life Ins.
Co., 972 F.2d 980, 984 (8th Gr. 1992); Anderson v. Al pha Portland | ndus.
Inc., 836 F.2d 1512, 1520 (8th G r. 1988). The facts in this case show
t hat Dodson was prejudiced by the onmission of the tine limt for filing
fromthe SPD. He was disabled in Septenber of 1990 and had one year under
the policy to file for benefits. He becane aware of the group policy in
June of 1991 and thus had three nonths -- until Septenber of 1991 -- in
whi ch he could have tinely filed had he known of the tinme limt. The SPD
was the only docunent describing the group policy that Dodson had ever
received. Dodson testified that he read the SPD in June of 1991 but could
not "get anything out of" it and that "there was . . . no evidence of any
deadlines or clains to be filed or anything like that." Had the SPD
i nformed Dodson that the period for claimng benefits would expire in

Sept enber of 1991, he would have had the opportunity to tinely file or
ot herwi se preserve his benefits. Cf. Branch v. G Bernd Co., 955 F.2d
1574, 1579 n.2 (11th G r. 1992) (evidence that beneficiary received and
read summary and failed to take tinely action based on belief there was no

time limt would support beneficiary's claimfor relief based on faulty
sunmary) .



We reject Wodnen's contention that the tine lint applied to bar
Dodson' s cl ai m because Dodson is an "expert" and shoul d have known of the
al l egedly standard year-long filing period. ERISA requires that SPDs be
"underst[andabl e] by the average Plan participant, and . . . sufficiently
accurate and conprehensive to reasonably apprise such participants and
beneficiaries of their rights and obligations under the plan." 29 US.C
8 1022(a)(1). There is no provision excluding insurance sal esnmen fromthe
purvi ew of ERI SA protection. Mor eover, Dodson sold |ife insurance, not
disability insurance, and we will not assune that he possessed speci al
famliarity with standard characteristics of disability policies. Absent
evi dence showi ng that Dodson actually knew of the tinme limt in the group
policy, he should not be barred fromcoverage in the circunstances of this
case.

V.

Finally, Wodnen argues that the district court erred in awarding
Dodson attorney fees, a decision we review for an abuse of discretion. See
Maune v. International Bhd. of Elec. Wrkers, 83 F.3d 959, 963 (8th Cir.
1996). In determining whether to award attorney fees, a court should

consi der the opposing party's culpability or bad faith, its ability to pay,
the deterrent effect an award would have on others, whether the party
requesting attorney fees sought to benefit all participants and
beneficiaries or to resolve a significant ERI SA | egal question, and the
relative nerits of the parties' positions. See Lawence v. Wsterhaus, 749
F.2d 494, 495-96 (8th Gr. 1984) (per curiam; Mune, 83 F.3d at 963. The
district court carefully weighed these factors and found that they

supported an award of fees. W find no abuse of discretion in this ruling.



The judgnent is affirnmed.
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