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JONES, District Judge.

This action was brought by Donald Crittenden ("Crittenden")
against Tri-State Therno King, Inc. ("Tri-State") and G eat Dane
Trailers, Inc. ("Great Dane") on theories of strict liability and
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negligence. The jury found for the defendants on the strict



liability theory and for the plaintiff on the negligence theory.
Tri-State appeals. W affirm

Backgr ound

Crittenden was a truck driver for Forrest Gty Gocery Conpany
of Forrest City, Arkansas ("Forrest City Gocery"). Forrest Gty
G ocery ordered a refrigerated trailer from Geat Dane and sel ected
a Therno King refrigeration unit to be installed on the trailer by
Tri-State.

Tri-State installed the refrigeration unit in a space cut out
by G eat Dane. Wen installed, the refrigeration unit was
approxi mately el even feet off the ground. The reset button was
| ocated on the refrigeration unit.

On the early norning of October 22, 1992, Crittenden realized
that the refrigeration unit had stopped running, and tried to get
the unit to operate again by pushing the reset button. |In order to
access and press the reset button, Crittenden had to clinb up the
cab of the tractor, and brace hinself between the tractor and the
trailer. There were no handhol ds, footholds, or |adders on the
trailer that Crittenden could use to reach the button. H's foot
slipped, and he fell backwards to the ground, sustaining serious
injury.

In this appeal, Tri-State asserts that there was no evi dence
to support the finding of the jury that it was negligent, that the
trial judge erred in instructing the jury, and that the jury's
verdict inits favor on the strict liability claimprecludes a
verdict for Crittenden on his negligence claim






1. Deci si on.

We review jury findings under a highly deferential standard.
We resolve all conflicts in favor of Crittenden, giving himthe
benefit of all reasonable inferences and assumng as true all facts
supporting Crittenden which the evidence tended to prove. See C L
Maddox, Inc. v. Benham Group, Inc., 88 F.3d 592, 602 (8th Grr.
1996). We will affirmthe jury's findings if a reasonable jury
could differ as to the conclusions to be drawn. Id. A jury's
determ nation of a fact question will not be reversed by the
appel l ate court where such determ nation is supported by
substanti al evidence. Leathers v. United States, 471 F.2d 856 (8th
Cr. 1972), cert. denied, 412 U S. 932 (1973).

Tri-State's first argunment on appeal is that there was no
evidence to support the finding of the jury that it was negligent.
Contrary to Tri-State's assertions, there was substantial evidence
to support the jury's verdict that Tri-State's negligence was the
proxi mate cause of Crittenden's injuries. Crittenden presented
substanti al evidence that Tri-State knew or should have known t hat
an operator would need to access the reset button and that there
were no safe neans to do so, but nevertheless installed the unit on
the trailer eleven feet off the ground.

Crittenden presented substantial evidence that an operator of
arefrigerated tractor trailer would have to press the reset button
in the ordinary course of operation. |In addition to his own
testinmony to that effect, the jury also heard testinony fromAllen
Cohn, Transportation Director of Forrest Cty Gocery, and Tri-
State President Mke Rivalto. Cohn testified that he instructed
his drivers to press the reset button, after Tri-State's own
service personnel told himto do so. Rivalto also testified that
the driver of a refrigerated tractor trailer would need to restart
the refrigeration unit by pressing the reset button in order to



protect the | oad.



Crittenden al so presented substantial evidence that Tri-State
knew or had reason to know that the placenent of the reset button
el even feet off the ground, with no nmeans of access, was danger ous.
As there were no handhol ds, footholds, or |adders on the trailer
that could be used to access the reset button, a driver of a
refrigerated tractor trailer would need to brace hinsel f between
the cab of the tractor and the trailer. |In fact, Rivalto testified
that he had fallen on two separate occasions while attenpting to
press the reset button. The evidence clearly established that Tri-
State knew of the dangerous condition created when the reset button
was | ocated so far off the ground with no safe neans of access.

Finally, it was not disputed that in spite of what it knew or
shoul d have known, Tri-State installed the unit on the trailer so
that the reset button was | ocated el even feet off the ground. The
jury, therefore, could have properly found that Tri-State was
negligent in installing the refrigeration unit with no nmeans of
safely accessing the reset button. The judgnment of the district
court on Crittenden's negligence claimis affirned.

Tri-State's second argunent on appeal is that the trial judge
erroneously instructed the jury in Instruction 22. A review of the
instructions and Tri-State's objection during settlenment of the
instructions establishes that this instruction related only to the
strict liability theory. Since the jury found for Tri-State on
this theory, any error in the instruction would clearly be
har m ess.

Tri-State's third argunent on appeal is that the jury verdict
inits favor on the strict liability claimprecludes a verdict for
Crittenden on his negligence claim Under Arkansas |aw, however,
the finding by the jury for Tri-State on the strict liability
t heory does not preclude a finding that Tri-State was negligent.
See WM Bashlin Co. v. Smith, 277 Ark. 406, 414, 643 S. W 2d 526,



529 (1982). As the Arkansas Suprene Court stated in W M Bashlin



Co., the plaintiff "need not bear the burden of proving both
theories of liability, it is enough that he prove either." 277
Ark. at 414, 643 S.W2d at 529 (citing Sterner v. U S. Plywod-
Chanpi on Paper, Inc., 519 F.2d 1352 (8th Gr. 1975)). Furthernore,
t he Arkansas Suprene Court has stated that in clains of liability
based on negligence, "whether one knew or should have known of a
potential danger is a necessary constituent of fault. The common
| aw has recogni zed a duty under such circunstances well before
product liability was enacted in Arkansas in 1973." Schichtl v.
Sl ack, 293 Ark. 281, 284, 737 S.W2d 628, 630 (1987) (citing G een
v. Equitable Powder Mg. Co., 95 F. Supp. 127 (WD. Ark. 1951);
Dulinv. Grcle F Industries, Inc., 558 F.2d 456 (8th Gr. 1977)).
As di scussed above, Oittenden presented substantial evidence that
Tri-State was negligent in installing the refrigeration unit with
no nmeans of safely accessing the reset button.

The Court has carefully considered Tri-State’ s other clains
of error and finds themto be w thout nerit.

Concl usi on
For the foregoing reasons, we hold that there was substanti al
evidence to support the jury's verdict that Tri-State was negli gent
and that any error in instructing the jury was harnl ess.
Accordingly, the judgnent of the district court is affirnmed.
A true copy.
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